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T 
he African Competition Forum and World Bank Group 

(ACF-WB) Competition Policy Report reviews cross-

cutting issues in competition enforcement in Africa, 

providing key insights on constraints and key areas for inter-

vention, which we consider below.
1
   

Competition policy is fundamental in driving economic growth 

and household welfare as it impacts inequality, poverty and 

unemployment. Increased competition can drive local firms to 

be more productive, increase exports and generate more 

value for the economy overall. However, the Global Competi-

tiveness Report (2015) indicates that 78% of African coun-

tries are in the bottom half of the intensity of local competition 

index. The prevalence of cartel agreements and abuse of 

dominance lessens competitiveness thereby limiting econom-

ic growth and transformation. Government involvement 

through burdensome regulatory requirements, protecting mo-

nopolies and increasing operational costs among other fac-

tors has had the effect of further lessening competitiveness.  

While some authorities, such as in Kenya, have increased 

the number of cases handled, others have only just gone 

through draft legislation for competition law (e.g. Uganda, 

Republic of Congo). There remain challenges for authorities 

in general which need to be addressed, including: inadequate 

human capacity, lack of awareness on the benefits of compe-

tition, limited funding, lack of political will, and non-existence 

of competition curriculum in schools. 

Strategic industries 

The ACF-WB report identified priority sectors that are perti-

nent to ensuring competitiveness, economic growth and wel-

fare development based on their linkages to the rest of the 

economy. These sectors include cement, fertiliser and tele-

communications. Cement is a key input in construction and 

links to housing and infrastructure. Fertiliser is a key compo-

nent in agricultural productivity. Telecommunications is es-

sential in the rapidly globalising world and influences connec-

tivity with other countries. These industries are prone to anti-

competitive practices such that opening up the markets could 

bring significant benefits in the continent at a regional and 

country level.  

There are cross-cutting and industry-specific factors that 

shape the competitive dynamics of these sectors. These 

common features include small economies which can support 

few players; realising economies of scale which sometimes 

requires that firms have operations or sell into more than one 

country; high capital investment outlay; high sunk costs; and 

restricted access to essential inputs. In the cement, fertiliser 

and telecommunications industries there is a role for sector 

regulators and competition authorities to play in encouraging 

competition. 

Cement 

In at least 18 African countries, one supplier holds more than 

50% of the market while the rest of the market is divided 

among the small players.
2 Dangote Cement has become one 

of nine pan-regional players, which largely comprise large 

European producers and some smaller entrants, as dis-

cussed previously in this Review.
3
 The nine players produce 

an average of 18.9 million tons per annum (mta) across the 

region compared to 3mta produced by the smaller players. 

The competition dynamics in this industry are influenced by 

supply chain organisation which consists of limestone pro-

duction; production or import of clinker; and production or 

import of cement (blended or ordinary). At the same time, 

import restrictions and antidumping tariffs protect the incum-

bents in producing countries allowing them to determine price 

and supply. Among the 22 countries and regional bodies with 

readily available information, 45% prohibit cement imports. 

This limits consumer choice and enables the entrenched in-

cumbents to charge higher prices. 

Vertical integration in the cement industry can create efficien-

cies where firms can invest in distribution networks avoiding 

free rider concerns or solve the hold-up problem by investing 

in clinker production capacity. However, vertical foreclosure 

may be a concern in instances where a vertically integrated 

clinker producer may have the incentive to foreclose down-

stream grinders. State policies on limestone exclusivity 

awarded to firms, for example, may reinforce dominance or 

make it challenging for potential entrants to the market. Non-

standard application of rules on obtaining licences for explo-

ration, production or import also have the effect of undermin-

ing rivalry. Market sharing, excess capacity, high concentra-

tion of firms and information exchange via industry associa-

tions seem to encourage collusive behaviour. In the past, 

cartel cases have been uncovered in SACU, Egypt and Tan-

zania. 

Fertiliser 

The African market is highly dependent on imports with only 

28% of African countries having the capacity to produce their 

own fertiliser. In addition, 58% of countries have a single sup-

plier that holds over half the market. This in effect shapes the 

supply of the commodity in African markets, affecting com-

petitive outcomes. Global fertiliser markets are dominated by 

a small group of players from large producing countries. Giv-

en the concentrated nature of the global market, importers of 

fertiliser are largely price-takers in the global market unless 

otherwise vertically integrated in the production chain. Domi-

nant players have a tendency towards maintaining high pric-

es by limiting supply below competitive levels. This is con-

firmed in a CCRED study which analysed the state of compe-

tition in fertiliser trading in the SADC region.
4
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cartels raise the final prices of some fertilisers by 29%, with 

African retail prices being well above prices in the Black Sea 

and Middle East regions. The weak competitive landscape 

globally thus directly affects African economies.  

Anticompetitive behaviour in the sector can also be facilitated 

by governments’ involvement in the fertiliser supply chain and 

more specifically direct state participation in the importation or 

production of fertiliser. Various state regulations or rules rein-

forcing dominance have been shown to play a critical role in 

shaping competitive dynamics in the sector and more often 

than not, hindering competition. Examples range from re-

strictions on the number of import licenses granted and distor-

tionary import taxes to state monopolies on natural resources.  

Telecommunications  

In Africa’s telecommunications sector, 47% of mobile and wire-

less markets have a player with more than 50% market share. 

Sub-Saharan African countries pay the highest prices globally 

for mobile and broadband services. Key segments of Africa’s 

telecommunication services continue to exhibit monopolistic 

structures and specific features of this industry make it prone to 

market concentration and anticompetitive practices. There are 

11 existing monopolies in international gateway services and 6 

in internet wireless services. The largest telecommunications 

groups are MTN, Vodafone, Bharti Airtel, Orange and Etisalat. 

In 88% of African countries where two or more of the 5 largest 

telecommunications groups are present, these companies joint-

ly control over 70% of the market.  

The state’s direct participation in the telecommunications mar-

ket, high mobile termination rates and limited availability of 

spectrum are also identified as factors that constrain competi-

tion in this market. These findings are consistent with findings 

by CCRED which identified access to spectrum as a key barrier 

to entry adding that while existing market players have access 

to spectrum, new spectrum is not regularly allocated to new 

entrants.
5
 Opening up mobile, wireless and international calling 

markets to competition can significantly increase growth and 

competitiveness in the region. Previous studies referred to in 

the report show that entry of an additional mobile operator in a 

sample of 40 African countries led to a 57% increase in mobile 

subscriptions, while opening up international calling services to 

competition was found to have reduced prices by 90%. 

Implications 

Evidence suggests that there is progress in the adoption and 

implementation of competition policy in the region. Despite this, 

in some areas such as cartel enforcement outcomes remain 

poor as cartel fines are too low in many jurisdictions. The bene-

fits of rivalry and entry are also being eroded by several other 

factors according to the report. In the cement and fertiliser in-

dustries for example, government’s involvement appears to be 

suppressing competition through exclusive arrangements, bans 

on entry and cumbersome registration procedures, among oth-

er factors. Governments need to implement proactive and flexi-

ble regulatory policies to correct market failures, promote inno-

vation, and incentivise firms to compete. 

Given the significant resource constraints of authorities in the 

region, sector prioritisation is important for more effective out-

comes. Sector regulators can focus on the design of a regulato-

ry framework while competition authorities provide expertise on 

competition fundamentals and ex-post enforcement. These ar-

rangements are usually facilitated by memorandums of under-

standing. In Tanzania for example the water and energy, 

transport, civil aviation and communication regulators deal with 

sector-related competition issues even though competition law 

applies to all sectors. Rigorous analysis of competition issues in 

specific sectors through market enquiries may provide insights 

into markets without exhausting authority resources.   

Notes 

1. Based on World Bank Group and African Competition Fo-

rum. (2016). ‘Boosting Competition in African Markets’. 

2. In North Africa there is a significant presence of Lafarge 

Holcim with plants in Algeria and Egypt. Dangote’s Oba-

jana plant stands out in West Africa. PPC and Lafarge 

Holcim are the most prevalent in South East Africa.  

3. See Mondliwa, P. and Zengeni, T. (2015). ‘Consolidation 

and entry: Changing dynamics in the regional cement’. 

CCRED Quarterly Competition Review.  

4. Ncube, P., Roberts, S. and Vilakazi, T. (2015). Study of 

Competition in the road freight sector in the SADC region: 

Case study of fertilizer transport and trading in Zambia, 

Tanzania and Malawi. CCRED Working Paper No. 2015/3.  

5. Hawthorne, R., Mondliwa, P., Paremoer, T. and Robb, G. 

(2016). Competition, barriers to entry and inclusive growth: 

Telecommunications Sector Study. CCRED Working Pa-

per 2016/2.  

http://www.competition.org.za/review/2015/2/18/consolidation-and-entry-changing-dynamics-in-the-regional-cement
http://www.competition.org.za/review/2015/2/18/consolidation-and-entry-changing-dynamics-in-the-regional-cement
http://static1.squarespace.com/static/52246331e4b0a46e5f1b8ce5/t/55b87ae6e4b0a6b779d58a7a/1438153446140/CCRED+Working+Paper+3_2015+Road+Freight+Sector+NcubeRobertsVilakazi.pdf
http://static1.squarespace.com/static/52246331e4b0a46e5f1b8ce5/t/55b87ae6e4b0a6b779d58a7a/1438153446140/CCRED+Working+Paper+3_2015+Road+Freight+Sector+NcubeRobertsVilakazi.pdf
http://static1.squarespace.com/static/52246331e4b0a46e5f1b8ce5/t/55b87ae6e4b0a6b779d58a7a/1438153446140/CCRED+Working+Paper+3_2015+Road+Freight+Sector+NcubeRobertsVilakazi.pdf
http://static1.squarespace.com/static/52246331e4b0a46e5f1b8ce5/t/55b87ae6e4b0a6b779d58a7a/1438153446140/CCRED+Working+Paper+3_2015+Road+Freight+Sector+NcubeRobertsVilakazi.pdf
http://static1.squarespace.com/static/52246331e4b0a46e5f1b8ce5/t/576916b3e58c62969208f300/1466504893026/CCRED+Working+Paper+2_2016_BTE_Telecommunication+Sector.pdf
http://static1.squarespace.com/static/52246331e4b0a46e5f1b8ce5/t/576916b3e58c62969208f300/1466504893026/CCRED+Working+Paper+2_2016_BTE_Telecommunication+Sector.pdf
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E 
ntry of the mobile technology ride-sharing service, 

Uber, into passenger transport markets across the 

world has brought disruptive competition with sub-

stantial benefits to consumers. Uber has rapidly grown its 

footprint in Africa with operations in eight countries including 

Egypt, Ghana, Kenya, Morocco, Nigeria, South Africa, Ugan-

da and Tanzania.
1
 Building on a previous article in this Re-

view
2
, this article looks at the growth of Uber and the perfor-

mance of direct rivals to Uber following entry of new app-

based ride-sharing services and adoption of similar technolo-

gy platforms by existing incumbent metered taxis.  

Mobile technology ride-sharing services are two-sided digital 

platforms that enable two different sets of users, drivers and 

passengers to interact through the same platform.
3
 Ride-

sharing platforms actively connect drivers with customers 

facilitated by a cashless payment system through the use of 

credit cards or mobile money. Successful platforms attract 

both drivers and customers concurrently in order for the plat-

form to create value for participants.
4
 Passengers are attract-

ed to a mobile application with many drivers and drivers are 

attracted to a platform with many potential passengers.
5
 Ride

-sharing easily matches demand and supply with the effect of 

reducing market transaction costs.
6
 

In South Africa, Taxify entered the market in 2015 and re-

cently re-launched its brand in April 2016 in an effort to ac-

cess a wider market.
7
 In 2016, Zebra Cabs, an incumbent 

metered taxi company adopted the electronic taxi hailing 

technology to launch the Zebra Cabs app, a direct rival to 

Uber.
8
  

However, the above rivals to Uber have made very little pro-

gress in drawing in new demand and facilitating customer 

switching. Taxify has struggled to penetrate the market since 

entry in 2015 forcing it to re-launch its brand in 2016.
9
 In 

South Africa, Uber has established a strong brand among 

local customers having entered the market in 2013. Uber en-

joys first mover advantages in the ride-sharing digital platform 

which has rapidly grown to attract more drivers and passen-

gers in South Africa’s main cities. In order for new players to 

become effective competitors in the ride-sharing economy, it 

is important that they develop frictionless platforms that are 

able to attract both drivers and customers at the same time. 

Government’s efforts to regulate for mobile ride-sharing ser-

vices in 2016, have had little effect on the ability of rivals to 

compete with Uber.
10

 Interestingly, Uber has grown despite 

the absence of specific regulation and the associated regula-

tory challenges that have arisen. 

In Kenya, Safaricom which is the largest telecommunications 

operator in partnership with Craft Silicon, a local software 

firm, launched an app-based ride-sharing service called Little 

Cabs in July 2016. Little Cabs introduced free Wi-Fi to pas-

sengers in addition to the option to process payments using 

M-Pesa, the mobile-phone based financial service.
11

 M-Pesa 

is the most widely used mobile money service developed by 

Safaricom with 70% market share out of 14.2 million active 

mobile money users in Kenya.
12

 

Unlike the position of rivals in South Africa, Little Cab promis-

es to be an effective competitor to Uber in Kenya’s ride-

sharing economy. Little Cabs’ competitive advantage lies in 

Safaricom’s ability to leverage its market power in the mobile 

money industry into the ride-sharing business given the simi-

lar network effects in the ride-sharing business. Safaricom 

developed and controls the ubiquitous mobile money transfer 

service, M-Pesa, placing it in a good position to deploy the 

payment solution into the mobile ride-sharing business, an 

advantage which rivals including Uber cannot readily match 

in Kenya. 

It is currently not clear whether Uber can use the M-Pesa 

payment solution. Most people in Kenya do not make use of 

credit cards which is the primary means of payment in the 

Uber system in South Africa, for example. In 2015, only 

34.7% of the population in Kenya had credit cards whilst the 

majority, 58.4%, had mobile money accounts.
13

 This is differ-

ent from the South African market where 54.9% of the popu-

lation had credit cards in 2015 and 14.4% held mobile money 

accounts.
14

 South Africa’s developed banking system could 

be a key factor behind Uber’s growth in South Africa, and 

specifically the presence of a large banked population. In 

Kenya, M-Pesa’s attractiveness to both markets - ride-

sharing users and mobile platform users – could mean that 

rivalry will develop based on how well Safaricom is able to 

leverage its presence in mobile financial services, and its 

large mobile money subscriber base in competing with Uber. 

Specifically, it would have to ensure that along with its strong 

presence in mobile services, there will also be sufficient de-

mand on both sides of the two-sided rise-sharing platform. In 

this context, Uber already has significant first mover ad-

vantages in terms of its brand and established relationships 

with drivers as well.  

 

 

Emerging rivalry in the ride-sharing economy: Kenya and South Africa  

Shingie Chisoro Dube 
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I 
n June this year, Liquid Telecom, a subsidiary of Zimba-

bwean telecommunications company Econet Wireless 

Group, announced its intentions to purchase Neotel, a 

network operator in South Africa. The deal is in partnership 

with Royal Bafokeng Holdings and is worth a reported R6.5 

billion (US$ 430 million).
1 
The acquisition has the potential to 

disrupt the concentrated telecommunications sector in South 

Africa by introducing a new multinational player. It is worth 

considering the current competitive environment in South 

Africa and key considerations for the authorities in light of the 

failed Vodacom/Neotel transaction in 2015. 

Econet Zimbabwe is currently the largest mobile service pro-

vider in Zimbabwe holding a market share of 52.5% in terms 

of mobile subscribers, but as much as 70.2% of the market 

share in terms of revenues as of the fourth quarter of 2015.
2
 

The company is a subsidiary of Econet Wireless Group that 

includes; Econet Wireless International, Econet Wireless Afri-

ca, Econet Wireless Global, Econet Enterprises and the Liq-

uid Telecom Group. Econet Wireless Global has operations, 

and business interests in more than 17 countries around the 

world and is one of Africa’s largest multinational companies.  

Neotel is a network operator in South Africa providing fixed 

voice, data and IP services with majority ownership by Tata 

Communications Ltd of India. The company has an extensive 

fibre optic network stretching across major cities in South 

Africa and spanning about 15000 km making it the second 

largest fixed-line operator after state-owned Telkom and a 

significant competitor in the segment.
3 
Since its entry in 2006, 

Neotel has made some progress in taking market share from 

the country’s largest fixed-line operator, Telkom. In 2014, 

Neotel had a market share of 10% in revenues in the fixed-

line market
4
 and was on target to have a share of between 

14% and 16% by 2017 (Table 1).
5   

Neotel’s sluggish growth 

Despite Neotel’s apparent growth in the sector, the process 

has been slow largely due to significant barriers including a 

lack of access to capital to speed up the rollout of fibre, lack 

of access to wayleaves or right of ways, and the slow pace of 

regulatory processes.
7 

Furthermore, Telkom has a history of anti-competitive con-

duct having been fined R449 million in 2013 for abuse of 

dominance between 1999 and 2004.
8 
Telkom was found to 

have used its upstream monopoly position in the market to 

advantage its own subsidiary and cause harm to competitors 

and consumers. Telkom has for instance denied Neotel ac-

cess to its ducts and the infrastructure necessary to roll out 

its fibre.  

Neotel has also found difficulty in accessing rights of way or 

wayleave approvals. Different municipalities have varying 

processes for obtaining these approvals increasing the com-

plexity and uncertainty of the procedure. The process of ob-

taining approvals is also a lengthy one with some fixed line 

operators waiting up to eight years from the date of their ap-

plication.
9
  

In addition, regulation appears to be responding slowly to the 

needs in the industry. For instance Local Loop Unbundling 

(LLU) regulation which would provide multiple providers with 

access to the last mile infrastructure has been on the table 

since 2007 but is yet to be enacted. As the last mile is the 

most expensive network layer, lack of access is restricting 

growth, innovation and competition in the provision of broad-

band services.  

Proposed Vodacom/Neotel merger 

Rolling out fibre requires a significant amount of capital. Ne-

otel’s move to merge with another service provider follows its 

need to access more resources to speed up its rollout of fibre 

and improve the quality of its services. Neotel’s previous at-

tempt at a merger involved Vodacom. The deal however fell 

through in March 2016 following what the parties described 

as a complicated approval process.  

Vodacom and Neotel’s main arguments for the merger were 

that it would give Vodacom the ability to provide a strong rival 

to Telkom in the fixed-line market. Vodacom’s access to Ne-

Econet’s proposed acquisition of Neotel - a game changer?  

Anthea Paelo and Ulungile Magubane 

Table 1: Fixed operator market shares, revenue, 2014
6
  

Operator Revenue (R billion) Market share 

Telkom 33 87% 

Neotel 3.9 10% 

DFA 0.9 2% 

Broadband Infraco 0.3 1% 
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otel’s spectrum would also enable the company to accelerate 

its plans to roll-out its long-term evolution mobile network 

which would provide significant consumer benefits.
10

  

While there were many reasons for and against the merger, 

the main point of contention was the distribution of spectrum. 

The Competition Commission found that spectrum is an es-

sential input for the production of mobile services and pos-

session of extra spectrum would give a network operator sig-

nificant advantage over its rivals.
11

 Vodacom’s purchase of 

Neotel would have given Vodacom access to double the 

amount of spectrum holdings in the 1800MHz band held by 

other network operators. In addition Vodacom would have 

possessed spectrum in both the 800MHz and 3500MHz 

bands. Due to current spectrum constraints in the industry, 

the other network operators would only be able to achieve 

the same level of capacity by adding new sites which would 

have been more costly and time consuming than accessing 

additional spectrum. Vodacom’s access to this spectrum 

would entrench its already dominant position in the retail mar-

kets. Vodacom and MTN jointly held 86% market share in 

retail services in terms of revenue between 2010 and 2013.
12

  

The Competition Commission approved the merger with a 

number of conditions including a restriction on Vodacom’s 

use of Neotel’s additional spectrum for a period of two years. 

The decision, however, was still met with resistance from the 

other network operators and was due to be heard before the 

Competition Tribunal although Vodacom and Neotel ultimate-

ly abandoned the deal due to regulatory issues.
13

 

The proposed merger 

Econet’s potential acquisition of Neotel promises a lot in 

terms of injecting much needed investment into the Neotel 

business. In contrast with the Vodacom/Neotel transaction, 

the proposed acquisition could grant spectrum assets to a 

‘new’ player (instead of concentrating access to spectrum) 

that appears to have the financial capital and experience in 

other markets in the region to use them to become an effec-

tive rival in SA. To the extent that Econet is able to bring in 

new investment and rivalry to existing mobile and fixed-line 

players, the transaction may be considered favourably by the 

competition authorities although limited information is availa-

ble publically on the specific strategies envisaged by the mer-

ger entities. It is clear however that the acquisition would re-

sult in the formation of the largest, cross-border and inde-

pendent fibre network and business telecoms provider on the 

African continent with its connectivity spanning 12 African 

countries including South Africa, Burundi, the Democratic 

Republic of Congo, Kenya, Rwanda, Tanzania, Uganda, 

Zambia and Zimbabwe.
14  

Notes 

1. Creamer Media. ‘Liquid Telecom, Royal Bafokeng Holdings to buy Neotel in R6.55bn deal’ (28 June 2016). Creamer Media. 

2. POTRAZ. Postal and Telecommunications Sector Performance Report, Fourth Quarter 2015.  

3. Mwanza, K. ‘M&A Africa: Liquid-Neotel deal to create Africa’s largest broadband company’ (30 June 2016). AFKInsider.  

4. Hawthorne, R., Mondliwa, P., Paremoer, T. and Robb, G. (2016). Competition, barriers to entry and inclusive growth: Tele-

communications sector study. CCRED Working Paper, No. 2/2016. 

5. Tubbs, B. ‘Neotel hits profitability milestone’ (29 May 2013). Web Telecoms. 

6. Telkom. ‘Integrated Report 2015’. 

7. See note 4. 

8. Gedye, L. ‘Telkom the 'bully' fined R449-million’ (7 August 2012). Mail & Guardian and The Competition Commission vs 

Telkom SA Ltd, Case No. 11/CR/Feb04 (003855). 

9. See note 4. 

10. Competition Commission, Mergers and Acquisitions Report, Case No. 2014Jul0382. 

11. See note 9. 

12. See note 9. 

13. See note 9. 

14. See note 1. 

http://www.engineeringnews.co.za/article/liquid-telecom-royal-bafokeng-holdings-to-buy-neotel-in-r655bn-deal-2016-06-28
http://afkinsider.com/128848/africa-ma-liquid-neotel-merger-creates-africas-largest-broadband-company/%23sthash.vG1VZgus.dpuf
http://www.neotel.co.za/wps/wcm/connect/469dcbc7-2f67-46cd-816d-5fcb24ddd6c6/Neotel+hits+profitability+milestone+_+ITWeb.pdf?MOD=AJPERES&CACHEID=469dcbc7-2f67-46cd-816d-5fcb24ddd6c6
http://www.telkom.co.za/ir/apps_static/ir/pdf/financial/pdf/Telkom%20IR%202015%20Final.PDF
http://mg.co.za/article/2012-08-07-telkom-the-bully-fined-r449-million
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Key aspects of South Africa’s new public interest guidelines  

Teboho Bosiu 

A 
ccording to the South African Competition Act, the 

competition authorities are obliged to consider public 

interest grounds in merger analysis.
1
 The guidelines 

which were recently finalised by the Competition Commission 

of South Africa, and gazetted in 2 June 2016, seek to provide 

guidance on how the Commission will evaluate public interest 

considerations when evaluating mergers.
2
  

An important aspect of the guidelines is the clarification 

therein that the Commission may approve the merger without 

conditions, with public interest conditions, or prohibit the mer-

ger on public interest grounds.  

There are two possible outcomes to a competition enquiry 

that could inform the public interest enquiry. In the event of a 

negative competition finding, the Commission must deter-

mine whether there are any substantial positive public inter-

est grounds that could justify the approval of the anti-

competitive merger. The other possibility is in the event that 

there are no competition issues, in which case the Commis-

sion is required to consider whether the merger raises any 

substantial negative public interest effects. 

In terms of section 12A(3) of the Act, the following public in-

terest provisions should be considered when determining 

whether a merger can or cannot be justified on public interest 

grounds: 

 Effect on a particular industrial sector or region; 

 Effect on employment; 

 Effect on the ability of small businesses (SMEs), or firms 

controlled or owned by historically disadvantaged per-

sons (HDIs), to become competitive; and 

 Effect on the ability of national industries to compete in 

international markets. The guidelines will assist in deter-

mining whether this will result in significant positive/

negative externalities that flow back to the domestic 

economy, i.e., improved technologies, better products/

services, productive capacity, etc. 

Previously, the Commission considered these provisions 

without clearly outlined guidelines which lead to some uncer-

tainty for firms, as demonstrated in the Walmart/Massmart 

merger. More recently, cases which involved substantial pub-

lic interest issues include the SABMiller/Coca-Cola, and the 

SABMiller/AB InBev mergers. These mergers were approved 

with conditions.  

In the former, the Commission found several public interest 

issues.
3
 Firstly, the merged entity would have increased bar-

gaining power which would potentially have negative effects 

on the local packaging and raw material industries. In this 

regard, the merging parties agreed to a condition wherein the 

entity would maintain or improve its level of local production 

and procurement of inputs made in South Africa. Secondly, 

the Commission found that the merger would have a negative 

impact on employment. The parties agreed to the condition 

that they would maintain the number of employees at the lev-

el pertaining at the approval date for a period of not less than 

three years. Thirdly, the Commission identified that a lack of 

access to coolers and fridge space would prevent SMEs from 

competing effectively with the merged entity. In this regard 

the merging parties agreed to provide 10% of fridge space to 

SMEs, a landmark condition in the South African context giv-

en constraints rival players face in getting their products to be 

made available in prime fridge space at retail outlets.  

In the SABMiller/AB InBev transaction, the Commission also 

raised public interest concerns.
4
 Firstly, the merged entity 

was likely to foreclose its competitors by refusing them ac-

cess to input materials. The parties agreed to the condition 

that they should continue supplying necessary inputs to the 

third parties for a period of five years, and not to enter into 

any exclusive agreement not to supply third parties. Second-

ly, as in the previous case, lack of access to coolers and 

fridge space was also raised. This issue was addressed in a 

similar manner as in the SABMiller/Coca-Cola, with the merg-

ing parties agreeing to free up 10% of fridge space to SMEs. 

Thirdly, the merger would result in loss of employment, to 

which the merging parties undertook not to retrench any em-

ployee in South Africa as a result of the merger. 

The public interest issues raised in these cases highlight the 

need for greater certainty on the part of firms when embark-

ing on global, high-value transactions which affect South Afri-

ca, and the importance of not deterring firms from investing in 

the country. However, the cases also demonstrate the im-

portance of the authorities retaining some level of discretion 

in interpreting the provisions of the Act and agreeing terms 

with firms on a case-by-case basis as emphasised in the 

guidelines.  

General approach to assessing public interest 

In general, the Commission will be guided by the following 

steps when analysing each of the public interest provisions: 

1. Determine the likely effect of the merger on the listed 

public interest grounds; 

2. Determine whether such effect is merger specific;  

3. Determine whether such effect is substantial; 

4. If the merger is anti-competitive, consider any likely posi-

tive public interest effects to justify the approval of the 

merger; or  

5. if the merger is not anti-competitive, determine whether 

any negative public-interest effects can be justified which 

may result in the approval of the merger, with or without 
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 conditions; and 

6. Consider possible remedies to address any substantial 

negative public interest effect. 

Regarding the effect on employment, the competition authori-

ties require that merging parties declare all potential retrench-

ments or job creations that are being considered irrespective 

of whether these are due to the merger or due to operational 

reasons. The authorities will then analyse whether such im-

pacts on employment are due to duplications, cost-cutting 

measures, cancellation of supply/distribution arrangements, 

and/or relocation of offices, plants and facilities.  

Regarding the effect on the ability of SMEs and HDIs to be-

come competitive, the competition authorities would consider, 

for instance, entry conditions or expansion opportunities. 

However the guidelines are not explicit in this regard, particu-

larly given that entry and expansion are already considered in 

section 12 of the Act. The guidelines will also consider wheth-

er the merger prevents or grants access to key inputs and 

suppliers, and consider pricing and supply conditions with 

respect to volume, discounts, quality, and services. Moreo-

ver, they will consider whether the merger prevents or allows 

skills development in the industry, and access to funding for 

business development and growth.  

Measuring ‘substantiality’ 

The term substantial can be open to interpretation in competi-

tion law cases and there may be questions about measurabil-

ity. The guidelines propose a case-by-case approach, taking 

into consideration the following aspects: 

On a particular industrial sector or region  

Generally, the Commission will consider as substantial the 

public interest effect of a merger if; 

 The merger’s impacts are far reaching and flow beyond 

that market and sector; 

 The merger impedes or contributes towards public policy 

goals that would have far reaching consequences for the 

sector as a whole; 

 The effect threatens or allows for that region’s continued 

livelihood and sustainability; 

 The sector is one where the goods or services traded 

involve or influence constitutionally entrenched rights; 

 The effect is of such magnitude and scale that if allowed, 

it would be irreversible and cannot be undone. 

On employment 

Regarding the impact of a merger on employment, substanti-

ality is generally measured based on the following factors; 

 The number of employees that are likely to be affected 

relative to the affected workforce; 

 The affected employees’ skill levels, qualification, experi-

ence, job grade, job description and position; 

 The likelihood of the employees being able to obtain al-

ternative employment in the short term considering vari-

ous factors; 

 Whether the sector employs largely unskilled employees, 

the unemployment rate in the sector; 

 Whether the sector is experiencing a trend of retrench-

ments; 

 Whether the sector is a mature or declining sector; and  

 Whether the sector is an emerging sector which would 

suggest future employment opportunities. 

On SMEs and HDIs 

Lastly, regarding this provision, the Commission will consider 

whether; 

 The affected SMEs or HDIs are impeded from or allowed 

to compete in the relevant market such that their impedi-

ment restricts or participation promotes dynamic competi-

tion, innovation and growth in the market; 

 Such impediment limits the growth and expansion of 

SMEs and HDIs and their participation in the relevant 

market or adjacent markets; 

 Their ability to compete allows them to expand in the rel-

evant market or adjacent markets; and 

 Any effect on SMEs or HDIs has a secondary effect on 

other public interest factors such as employment and the 

industry or region.  

Despite the additional clarity provided in the guidelines, there 

are clearly potentially contentious issues when considering 

‘substantiality’. For instance, as in the case of the abuse of 

dominance provisions where substantiality is difficult to 

demonstrate for smaller firms, it is not clear whether a single 

SME firm being impeded as a result of a merger is sufficient 

grounds to restrict the transaction on public interest grounds. 

It could be argued that in the South African developmental 

context where there is an increased emphasis on supporting 

new black industrialists in particular, even a small set of 

SMEs being adversely affected by a transaction should be 

cause for concern. The effect on SMEs also needs to be con-

sidered in detail given the constraints they face together with 

the high barriers to entry in some industries. However, the 

authorities are also required to prevent over-enforcement 

which could arise from prohibiting every transaction where a 

small firm is adversely affected.  

Notes 

1. South Africa Competition Act (No. 89 of 1998).  

2. Competition Commission of South Africa. Guidelines on 
the Assessment of Public Interest Provisions in Merger 
Regulation under the Competition Act No. 89 of 1998 (May 
2016).  

3. Competition Tribunal. Reasons for Decision: Coca-Cola 
Beverages Africa Limited and Various Coca-Cola and Re-
lated Bottling Operations, Case No. LM243Mar15. 

4. Competition Tribunal. Merger conditions: Anheuser-Busch 
InBev SA/NV and SABMiller Plc, Case No. LM211Jan16.  

http://www.compcom.co.za/wp-content/uploads/2014/09/pocket-act-august-20141.pdf
http://www.compcom.co.za/wp-content/uploads/2016/01/Gov-Gazette-Public-Interest-Guidlines.pdf
http://www.compcom.co.za/wp-content/uploads/2016/01/Gov-Gazette-Public-Interest-Guidlines.pdf
http://www.compcom.co.za/wp-content/uploads/2016/01/Gov-Gazette-Public-Interest-Guidlines.pdf
http://www.comptrib.co.za/assets/Uploads/LM243Mar15-non-confidential-version.pdf
http://www.comptrib.co.za/assets/Uploads/LM243Mar15-non-confidential-version.pdf
http://www.comptrib.co.za/assets/Uploads/LM243Mar15-non-confidential-version.pdf
http://www.comptrib.co.za/assets/Uploads/Ab-Inbev-SAB-Final-Conditions-PUBLIC-VERSION-signature-document-2.pdf
http://www.comptrib.co.za/assets/Uploads/Ab-Inbev-SAB-Final-Conditions-PUBLIC-VERSION-signature-document-2.pdf
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Exclusive contracts in Kenya’s beer distribution  

Nicholas Nhundu 

E 
fficient distribution is central to competitiveness in the 

beer industry. In several cases around the world, the 

proliferation of entrant firms in beer has been ob-

structed by hurdles in getting products to consumers through 

the distribution system.
1
 Generally incumbents have better 

access to distribution networks for their own products and 

may control these networks which effectively crowds out new 

players in the industry. Recently in Kenya beer distributors 

are accusing the largest beer producer East African Brewers 

Limited (EABL) of closing the market for competitors through 

exclusive distribution contracts.
2
 This article discusses the 

exclusive contracts in the Kenyan beer industry and draws on 

lessons from recent cases.  

EABL and the distributors’ dispute  

EABL is alleged to have issued three year contracts to its 

distributors that prevent them from selling products of rival 

firms. The contracts required the distributors to submit an oral 

or written notification should they wish to distribute a competi-

tor’s products or operate outside designated territories.
3
 After 

more than a week of negotiations most of the distributors 

eventually signed the contracts. However, five distributors 

that collectively control about 30% of EABL’s distribution per-

sisted with the protest and refused to sign the contracts. Bia 

Tosha, which is the single largest distributor, approached the 

courts claiming that EABL has threatened to terminate its 

distribution contracts for 22 routes.
4
 Bia Tosha claimed that 

EABL is threatening its organisation and other local distribu-

tors to coerce them to exclude rival manufacturers. EABL 

maintains that its contracts are non-exclusive and that the 

requirement that distributors notify the company prior to en-

tering into working relationships with other firms (or selling 

outside their assigned zones) is not anticompetitive.
5
 

Recently the Kenyan beer distributors also sought to jointly 

set the final prices of beverage products within the industry. 

This move was rejected by the competition authority citing it 

as an “uncompetitive endeavour that is tantamount to price 

fixing”.
6
 The competition authority also argued that the pro-

posal was detrimental to consumers because any inefficien-

cies along the distribution chain would be passed on to the 

consumer in the form of higher prices.
7
 The distributors are 

allowed to add a mark-up of up to 4% which they sought to 

increase to between 8% and 12%, the same mark-up applied 

by their Ugandan counterparts. However, Ugandan distribu-

tors are allowed to add a higher mark-up because they incur 

transport and other distribution costs not incurred by opera-

tors in Kenya.
8
 

Understanding exclusive contracts in distribution 

Exclusive distribution contracts are a concern if they can be 

used by a firm with market power to foreclose the market to 

rivals. Market foreclosure occurs when a firm that has market 

power in one market uses its market power to restrict output 

or access in another market.
9
 Although exclusive contracts 

can be efficiency enhancing, there are instances where they 

significantly harm competition in a sector.
10

 For example, in 

some cases an input is produced or controlled by the domi-

nant firm and is indispensable and cannot be readily sourced 

from alternative suppliers or replicated.
11

 In the case of beer 

distribution in Kenya, if a critical proportion of available dis-

tributors is tied up by EABL, rival brewers may be harmed. 

Furthermore exclusive contracts can also have a significant 

impact on competition where the decrease in demand of vic-

tim firms’ products is large enough to deter them from enter-

ing or remaining in the market. This effectively prevents new 

firms from entering while crowding out the ones which are 

active in a sector. 

The potential anticompetitive impact of the terms of exclusive 

agreements needs to be assessed in detail before a contract 

is considered unlawful, given the fact that exclusive arrange-

ments may also induce certain transaction and administrative 

cost-savings.
12

 Competition authorities will typically assess 

the share of the total relevant market which is foreclosed - if it 

is a relatively small share, a substantial anticompetitive effect 

is unlikely.
13

 Contract duration is also important in this regard 

- if distributors are frequently released from their contractual 

obligations they can thus be offered contracts by entrants.
14

  

The Kenyan Competition Act  

The Kenyan Competition Act (2010) addresses exclusive 

contracts under section 21 “restrictive trade practices” and 

section 24 “abuse of a dominant position”.
15

 Section 21 pro-

hibits any agreements which have as their object or effect the 

prevention, distortion or lessening of competition in trade in 

any goods or services in Kenya, or a part of Kenya.  

Section 24(2)b outlaws the abuse of a dominant position 

through limiting or restricting production, market outlets or 

market access, investment, distribution, technical develop-

ment or technological progress through predatory or other 

practices. A dominant firm is defined in the act as a firm that 

controls not less than one half of the market share - currently 

EABL controls 90% of the market in Kenya.
16

 

If EABL brands are a must have for distributors in Kenya, it 

puts EABL in a strong bargaining position in terms of enforc-

ing the agreements. Even where the clause in the contracts 

is not explicitly restrictive, as argued by EABL, its overall ef-

fect may be anticompetitive, which is an important aspect that 

the authorities will have to consider.  



 

 

11 

 

 

Notes 

1. Matumba, C. and Mondliwa. P. (2015). ‘Barriers to Entry for Black Industrialists - The Case of Soweto Gold's Entry into Beer’. CCRED 
Working Paper No. 11/2015; Dunn, G. (2012). ‘Exclusive distribution: An overview of EU and national case law’. eCompetitions; and 
Guthrie, A. ‘Mexico's Top Brewers Agree to Limit Exclusivity Contracts’ (11 July 2013). Wall Street Journal. 
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Remedies  

Remedies for exclusive distribution contracts normally reduce 

the incentive to exclude or impede the impact of exclusive 

contracts while posing minimal side-effects. For example, 

some competition authorities across the world have imposed 

a percentage of rival products that a distributor may hold at a 

time. This percentage could be increased on a yearly basis to 

allow existing companies time to adjust while also matching 

the demand of small firms products which are expected to 

increase with time.
17

 

In Mexico, SABMiller complained to the competition authority 

that Heineken and AB InBev had locked up many of the 

country's sales opportunities through exclusive contracts.
18

 

During that time Heineken and AB InBev jointly controlled 

98% of the market share in Mexico.
19

  Although the competi-

tion authority noted that these contracts were anticompetitive, 

it stopped short of prohibiting the contracts, noting that they 

can make Mexican retailing more efficient by, for example, 

supplying financing for improvements and expansion.
20

 The 

authority therefore limited the exclusivity agreements to 25% 

of their total points of sale, gradually reducing that to 20% by 

2018.
21

 

In South Africa independent distributors brought a case 

against SABMiller, although it was dismissed by the Competi-

tion Tribunal.
22

 The Tribunal found that the case concerned 

only 10% of SAB’s distribution system which would have 

made any possible intervention have little or no effect on intra

-brand competition in the market as a whole.  

In the recent AB InBev/SABMiller merger, which involved 

similar arrangements in the beer industry, the parties agreed 

to a condition in South Africa which opened access of up to 

20% of fridge space to rivals in line with findings in previous 

European cases.
23

 In the United States, the same merger 

was approved with a number of conditions that also sought to 

prevent vertical foreclosure.
24

 The first condition prevented 

AB InBev from running incentive programmes that encourage 

independent distributors to not sell imports or craft beers 

made by competitors.
25

 AB InBev was also required to seek 

the Department of Justice’s review of any future acquisitions 

of beer distributors or craft beer brands.
26

 Lastly AB InBev 

was required to sell its SABMiller's USA business; this had 

an effect of allowing other players to sell beers such as Miller 

Lite and Miller High Life in the USA.
27

 The considerations in 

these transactions are particularly relevant to the issues in 

Kenyan distribution and suggest possible alternative reme-

dies which may be considered.  

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2728229
http://www.gibsondunn.com/publications/Documents/GalarzaDziadykiewicz-ExclusiveDistribution.pdf
http://www.wsj.com/articles/SB10001424127887323740804578599553855548228
http://www.businessdailyafrica.com/Lobby-wants-spirits-beer-distribution-opened-up/-/539552/3179428/-/8yl23cz/-/index.html
https://asokoinsight.com/news/eabl-in-standoff-with-distributors-over-exclusive-beer-supply-contracts-kenya
http://www.businessdailyafrica.com/Corporate-News/EABL-s-distributor-gets-order-barringreplacement/-/539550/3249674/-/12mmfj2z/-/index.html
http://www.standardmedia.co.ke/business/article/2000203761/competition-authority-of-kenya-bars-beer-distributors-from-fixing-prices
http://www.nation.co.ke/business/Beer-prices-could-rise-by-Sh20-per-bottle/-/996/3224528/-/71uao0/-/index.html
http://ec.europa.eu/dgs/competition/economist/vertical_agreements.pdf
http://www.bloomberg.com/news/articles/2013-07-11/ab-inbev-s-modelo-reaches-fcc-pact-to-cap-exclusive-deals-at-20-
http://www.competition.org.za/review/2014/8/13/sa-tribunal-finds-no-case-against-sab-distribution
http://www.usatoday.com/story/money/business/2016/07/20/report-doj-ok-ab-inbev-sabmiller-deal/87347546/
http://www.reuters.com/article/us-sabmiller-m-a-abinbev-idUSKCN1002HJ
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Quarterly competition case update - Mergers and acquisitions 

Country Target Acquirer Status 

Botswana 

100% issued shares and claims in Pattihis Ch. 
Holdings Ltd 

Kadent Ltd Approved 

44.4% issued shares and claims in Remedica Hold-
ings Ltd 

Kadent Ltd Approved 

16% shareholding in Minor Hotel Group MHG International Holdings Approved 

51% shareholding in Afena Capital Botswana Management from Afena Capital Approved 

31.8% share in Chlor-Alkali Holdings (Pty) Ltd Rosewild Trade Invest (Pty) Ltd Approved 

Entire issued share capital in Prefsure (Botswana) Liberty Holdings Botswana (Pty) Ltd Approved 

75.39% of the issued share equity in Metal Fabrica-
tors of Zambia PLC 

Reunert Ltd Approved 

Kenya  

30 Yu masts from Safaricom Kenya Towers Approved 

51% of the Governors’ Camp group of companies in 
Kenya and Rwanda 

Wilderness Holdings 
Approved 
  

74% stake in Law Africa Publishing Longhorn Ongoing 

70% stake in Telkom Kenya France Telecom Approved 

Old Mutual's subsidiaries: Faulu Kenya, Old Mutual 
Securities, OM Asset managers, OM Investment 
services, OM Properties, OM Capital and OM Life 
Assurance 

UAP Holding Ongoing 

Giro Commercial Bank I&M Bank Approved 

South  

Africa    

Opportunity International Group MyBucks Ongoing 

Agrico (Pty) Ltd AFGRI Equipment (Pty) Ltd Approved 

Glen Aire Butchery Businesses Fruit and Veg City (Pty) Ltd (FVC) Approved 

Vukile Property Fund Ltd (Vukile) in respect of the 
enterprises conducted on various properties in Pre-
toria and Bloemfontein 

Mendo Properties (Pty) Ltd Approved 

Caveo Fund Solutions (Pty) Ltd Investment Solutions Holdings Ltd (ISH) Approved 

Revertex South Africa (Pty) Ltd Ferro South Africa (Pty) Ltd 
Approved with 
conditions 

Laritza Investments No 183 (Pty) Ltd Accelerate Property Fund Ltd Approved 

Aptronics (Pty) Ltd EOH Mthombo (Pty) Ltd Approved 

Protea Glen Shopping Centre (Pty) Ltd 
Vukile Property Fund Ltd (Vukile), Diecel 
Trade & Invest (Pty) Ltd (DTI) 

Approved 

AerCap Holdings N.V. KKR DVB Aviation Capital Ltd Approved 

Dynamic Commodities (Pty) Ltd Invenfin (Pty) Ltd Approved 

R&R Ice Cream Public Ltd Company Nestlé S.A. Approved 

Certain motor vehicle dealerships in the Western 
Cape owned and operated by Sandown Motor Hold-
ings (Pty) Ltd and Erven 6253 and 6254, Montague 
Gardens 

Super Group Trading (Pty) Ltd (SGT) Approved 

ABSA Insurance Company Ltd (AIC) Commercial 
Lines Business 

Santam Ltd Approved 

Trans African Concessions (Pty) Ltd 
Liberty Group Ltd and the Public Invest-
ment Corporation SOC Ltd 

Approved 
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Quarterly competition case update - Main enforcement cases 

Country Case summary 

Botswana 
The Competition Authority granted Choppies Distribution Centre (Pty) Ltd, Payless Supermarket (Pty) Ltd and 
Woodblock (Pty) Ltd an exemption in terms of the Competition Act to belong to the same buying group. The Au-
thority found that employment benefits from the buying group offset the negative competition effects.  

Egypt  

A reconciliation request made by Telecom Egypt was accepted by the Egyptian Competition Authority (ECA) for 
its violation of Article 8 of the law on the Protection of Competition and Prohibition of Monopolistic Practices. Tel-
ecom Egypt had partly disconnected internet companies from the internet supply line whilst replacing copper ca-
bles with optical fibre and imposed unfamiliar conditions on providing internet services between September 2013 
and October 2015. The ECA accepted the reconciliation request submitted.  

The Competition Authority of Kenya fined the Kenyan subsidiary of SABMiller, Crown Beverages, Sh2.4 million in 
settlement of a case regarding restrictive trade practices in setting minimum prices for its products. 

Kenya  
A case brought against Kenya Airways’ low cost carrier Jambojet was dismissed by the competition authority due 
to lack of evidence. 

South  

Africa 

The Competition Tribunal has fined Isipani Construction R21.78 million for engaging in cover pricing for construc-
tion projects in Stellenbosch. 

The Competition Commission has launched an investigation against Transnet Ltd for excessive pricing in the 
provision of port services. 

The Competition Commission referred a case against Caxton and CTP Publishers and Printers Ltd and Natal 
Witness Printing and Publishing Company for market division in the provision of community newspapers in the 
Howick area, KZN. 

A case of collusion against Plasser Railway Machinery, Railway Mechanised Maintenance Company and Len-
nings Dec Rail Services for collusive bids submitted in tendering for various Transnet rail projects was referred to 
the Tribunal. The conduct covered the period 1997 to 2013. 

A case against Seardel Group Trading T/A Berg River Textiles and Eye Way Trading was referred to the Tribu-
nal. The firms colluded in submitting bids for two tenders issued by the National Treasury for the supply of fabric 
used to manufacture uniforms for various government departments. 

The Commission has referred a case of customer allocation against Hudaco Trading and Fermel in the market 
for supplying Casappa branded gear pumps for customers in the after sales market. 

The Commission referred a case against Global Coffee Exports and Secret River Trading Cc T/A Caffeluxe for 
colluding through fixing prices in the sale of coffee capsules to retailers. 

A case of collusive tendering in the bidding for tenders issued by the Council for Geoscience for security services 
was referred to the Tribunal. The firms implicated in the matter are Today’s Destiny Trading and Project & Raite 
Security Services and Consulting. 

Note: Based on competition authority websites and publicly available sources. 

Quarterly competition case update - Mergers and acquisitions cont.  

Country Target Acquirer Status 

South  

Africa cont.    

MMI Group LTD (MMI Group)in respect of the 
property letting enterprises situated at 2 and 4 
Merchant Place and the related parking bays 

FirstRand Bank Limited (FirstRand Bank) Approved 

Atterbury Property Holdings (Pty) Ltd RMB Holdings Limited Approved 

SABMiller AB InBev 
Approved with 
conditions 

Tanzania 51% stake in Oriental Commercial Bank Ltd Bank M of Tanzania Approved 

Zambia 100% stake in Hair Credentials Zambia Godrej Consumer Products Ongoing 

Zimbabwe SABMiller AB InBev 
Approved with 
conditions 

 
SABMiller AB InBev transaction now approved (with conditions in some cases) in several countries in the region 
including Botswana, Kenya, Namibia, South Africa, Swaziland, Zambia and Zimbabwe. 
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Physical address 
 

2nd Floor 
5 Sturdee Avenue 

Rosebank 
Johannesburg  

 
 

 

 

 

 

Postal address 

 

P.O. Box 524 

Auckland Park  

2006 

 

Telephone: +27 (0)11 559 1725 

Email: infoccred@uj.ac.za 

Website: www.competition.org.za  

 

You can access CCRED’s Barriers to Entry research on our website!  

 CCRED’s recent research, funded by the National Treasury, on barriers to entry in the South 

African economy is now available on our website.  

 You can access short policy briefs as well as each sector or firm study report on the following 

sectors and firms: 

 Agro-processing sector study 

 Telecommunications sector study 

 Liquid fuel wholesale 

 Capitec Bank 

 Soweto Gold  

 Fruit and Veg City 

Contact us:  

mailto:infoccred@uj.ac.za
http://www.competition.org.za
https://www.youtube.com/user/regulationuj
https://twitter.com/ccred_uj
https://www.facebook.com/ccreduj2011
http://www.competition.org.za/barriers-to-entry/
http://www.competition.org.za/

