
 

 

2 

 

R 
epresentatives of competition authorities from vari-

ous African countries frankly discussed cartel penal-

ties, settlement and leniency programmes at the 

CCRED Annual Competition and Economic Regulation Week 

in March 2015 in Zimbabwe.
1
 In this discussion, authorities 

highlighted the challenges of enforcement actions involving 

complex collusive conduct, the need for deterrent penalties, 

the lack of local case precedent developed through rigorous 

contested hearings, and the resource constraints which ham-

per enforcement actions and deterrence in particular. In this 

article, we consider the current state of affairs in terms of 

penalties, settlements and leniency programmes across juris-

dictions in the region. 
 

Why does busting cartels matter? 

Uncovering cartels, prosecuting offenders and enhancing 

deterrence is especially topical across various jurisdictions in 

Africa. Now, more than ever, competition authorities are pur-

suing ways to enhance their ability to detect and penalise 

cartel conduct. This trend is linked to the growing body of 

evidence that cartel conduct is widespread across African 

countries
2
, the fact that competition law enforcement is now 

well-established in various countries
3
, and the fact that some 

newer authorities are reaching ‘maturity’ in terms of the re-

sources and institutional capacity that they have to pursue 

investigations of complex conduct rather than simply, and 

justifiably focusing on merger control in the early years.  

Cartels, as prohibited arrangements between firms in a hori-

zontal relationship to fix prices or quantities in the market, are 

notoriously difficult to uncover partly because firms have 

strong incentives to hide the fact that they are jointly benefit-

ing from extracting supra-competitive rents through illegal 

conduct at the expense of consumers. Cartelists come to-

gether to jointly maximise profits in a market through agree-

ing on key competitive parameters such as price in order to 

prevent costly price wars that can reduce the profits of all 

insiders to the arrangement. Cartelists restrict or deal aggres-

sively with entrants that look to come into the market to 

‘disturb the peace’ by undercutting cartel prices. Market out-

comes resulting from cartels are therefore akin to monopoly 

outcomes in the market, which in most cases mean higher 

prices and reduced demand overall for affected goods and 

services in an economy. Whereas firms are expected to exe-

cute independent, best response strategies in a competitive 

market related to their individual costs and market conditions, 

colluding firms agree on mechanisms to monitor one another 

and punish firms that fall out of line with jointly agreed strate-

gies.  

International studies have shown that cartel conduct, includ-

ing where there are high levels of information exchange, is 

harmful and cartel mark-ups are generally in the region of 15-

25% of the cartel price.
4
 Most recently, the EU Court of Jus-

tice in its landmark banana importer cartel decision involving 

Dole Food ruled that communication between competitors 

which results in price-fixing is per se anticompetitive and 

does not require an analysis of the effects of the conduct on 

competition in the market.
5
 Several South African studies 

have also found high cartel overcharges, as a measure of 

how much cartel prices exceed the prices that would prevail 

under competitive conditions in a market, comparable to and 

in some cases higher than those found in international stud-

ies.
6  

Dealing with cartels: penalties, settlements and leniency  

It is therefore interesting to consider the strategies that au-

thorities employ to uncover and punish offenders. Cartel de-

terrence is about altering the incentives of firms in deciding 

whether to engage in or continue with collusive conduct. 

Firms consider the benefits (profitability) of the conduct and 

weigh these against the likelihood of getting caught and the 

penalty they expect to receive if they are caught.
7
 A credible 

threat is created by the competition regime when the likely 

penalties are high.
8
 This is especially true for developing ju-

risdictions where the probability of getting caught is especial-

ly low due in part to resource constraints which also affect the 

ability to conduct ex-ante scoping exercises to find cartels.  

Penalties, settlements and leniency work together to create 

deterrence. Penalties, which are provided for in competition 

legislation, directly penalise conduct whereas corporate leni-

ency programmes (CLPs) are designed to encourage firms to 

come forwards and confess collusive conduct in exchange for 

a substantially reduced penalty – in most cases, a zero pen-

alty for the first firm to come forwards. The latter would typi-

cally be on condition that firms provide evidence about the 

conduct which assists the authority to prosecute remaining 

cartelists. Settlement lies somewhere in between in the 

sense that firms may admit to collusion, particularly where 

they may not have been the first to come forwards and leni-

ency has already been granted to another firm, and reach an 

agreement with the authority for a reduced penalty in ex-

change for substantial cooperation in terms of evidence pro-

vided.  

In this context, settlements and leniency can be viewed as 

providing incentives for firms to come forwards while penal-

ties, if sufficiently high, play a punitive role. Across several 

jurisdictions there are significant differences in the penalty 

frameworks, and leniency programmes are not widely applied 

as yet (Table 1).  
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The range across countries in terms of the penalty regime 

applied is wide, with some jurisdictions such as Namibia that 

have scope in the legislation to apply penalties up to a cap of 

10% of the global turnover (although penalties applied need 

not be of global turnover) of the enterprise (similar to the Eu-

ropean Commission’s provisions) and others such as Zimba-

bwe and Madagascar with very low caps on financial penal-

ties. In some cases, low fines may be accompanied by some 

form of personal criminal liability including up to five years 

imprisonment.  

The financial amounts that are paid by offending firms are 

also affected by the extent to which the duration of the con-

duct is considered. For instance, in Botswana and Mauritius 

there is a clear limitation on the number of years of the con-

duct for which a penalty can be applied. While this type of 

clause may serve to protect firms from extremely large fines 

that can lead to financial difficulties, it also prevents firms 

from being penalised fully in cases where the cartel arrange-

ment may have lasted for a very long period of time. Where 

there is a further cap on the total fine amount relative to turn-

over which can be levied, firms that have been involved in 

egregious conduct for a long period, are effectively given an 

even larger discount on the fine they would have received 

absent the limit on duration and turnover, which reduces the 

likely deterrence of future conduct. In South Africa, the au-

thorities have only recently moved to considering more ex-

plicitly the duration of conduct in the determination of penal-

ties and settlement through recent decisions of the Tribunal 

and the draft settlement guidelines of the Competition Com-

mission.
10

  

Table 1: CLPs and penalty frameworks
9
 

Country CLP in place? Penalty regime applicable to cartels 

Botswana Draft policy ≤10% of turnover of enterprise during the breach of the prohibition for maximum 3 years 

Burundi - 
≤50% of profits, or ≤20% of national turnover in the financial year in which the prohibited 
practices were implemented 

Cameroon No 
≤50% of profits, or ≤20% of annual turnover in Cameroon in the year preceding the year 
in which the contravention took place 

Egypt Yes 
Minimum penalty of EGP100 000 and not exceeding EGP300 million, which limits are 
doubled for repeat offences, and/or criminal liability for individuals involved 

Ghana No No competition legislation, sector regulator may take action on competition issues 

Kenya Yes Penalty of ≤KSh 10 million ($105 671), or imprisonment ≤5 years, or both 

Madagascar No 
Penalty between MGA 500 000 ($160) and MGA 10 million ($3215), or imprisonment of 
6 months to 5 years 

Malawi No 
Penalty of MWK 500 000 ($1136) or equal to financial gain generated by the offence if 
the gain is greater, or imprisonment of 5 years 

Mauritius Yes 
Penalty of ≤10% of the turnover of the enterprise in Mauritius for up to 5 years of the pe-
riod of the conduct 

Mozambique Yes 
Penalty of ≤5% of the turnover for the previous year of each company involved, plus oth-
er sanctions e.g. exclusion from participation in public bids for 5 years, or dissolution 

Namibia Draft policy 
Penalty of ≤10% of the global turnover of the undertaking during the preceding financial 
year 

Nigeria No 
No specific competition legislation, sector regulators may take action on competition is-
sues including administering penalties 

Seychelles No, under review 
Penalty of ≤10% of turnover of the enterprise in Seychelles for up to 5 years of the peri-
od of the conduct 

South Africa Yes 
≤10% of the firm’s annual turnover in South Africa and its exports from South Africa dur-
ing the firm’s preceding financial year  

Swaziland Yes Penalty of ≤E250 000 ($21328), or ≤5 years imprisonment; or both 

Tanzania Draft policy Penalty of between 5% and 10% of the offender’s annual turnover 

Uganda No 
No specific competition legislation, sector regulators may take action on competition is-
sues 

Zambia Draft policy 
Penalty of ≤10% of annual turnover, and ≤5 years imprisonment or personal financial 
liability 

Zimbabwe No Fine not exceeding level 14 ($5000), or ≤2 years imprisonment, or both 
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It is clear that a cap on penalties which is too low, especially 

when applied to a single-product firm or a narrow affected 

turnover, will not deter. Importantly, this also affects the likely 

success of a leniency programme or settlements procedure. 

This is because firms will face less incentive to come for-

wards and confess to conduct if they could, after paying a 

small penalty, get away with not admitting to the alleged con-

duct at all. In exchange for paying a low fine, the firm essen-

tially also gets away with not having to provide the competi-

tion authority with any additional information about the cartel. 

The corollary is that the authority does not benefit from the 

resource-savings of settling or entering an arrangement with 

a leniency applicant, nor the savings from not engaging in 

costly investigation and litigation procedures.  

Challenges in developing jurisprudence 

The use of settlement and leniency programmes, as well as 

the interpretation of the penalty framework may come with 

some difficulties in the initial stages of implementation. For 

instance, in the absence of case law which tests the various 

provisions, there can be some doubt regarding the interpreta-

tion of the requirement in Botswana’s law to show that the 

firm must have ‘negligently’ and ‘intentionally’ engaged in the 

conduct before a penalty can be levied. In Zambia, the size of 

the penalty is determined using a formula and fines of over 

US$20 million determined by the authority against firms in the 

fertilizer industry in 2013 were appealed by the firms in-

volved, and the matter is still to be heard in higher courts.  

In South Africa, the introduction of the CLP in 2004 contribut-

ed significantly to the number of cartel cases uncovered 

since, although it took around three years before firms started 

coming forwards under this programme.
11

 Importantly, in the 

early years, the authority also applied its discretion in inter-

preting this policy and in one case awarded leniency to more 

than one firm where the second firm to come forwards had 

provided information and evidence relating to further conduct 

beyond what the leniency applicant had provided.
12

  

There are some important lessons here. It is important for 

authorities to grab the low-hanging fruit in terms of prosecut-

ing cartel conduct. This relates to those cases which can be 

initiated and finalised on the basis of information from a leni-

ency applicant and/or firms that subsequently come forwards 

to settle. Successfully prosecuting firms in these cases and 

publicising this widely, contributes to creating deterrence of 

future conduct in the economy. However, this relies on the 

principle that any agreement entered into with a leniency ap-

plicant or a settling firm is based on a clear, strong require-

ment that the firm cooperates meaningfully with the authority. 

This entails providing evidentiary support which is reliable 

and accurate to assist in the prosecution of remaining firms. 

Importantly, while it could be argued by the public that lenien-

cy and penalty discounts allow firms to ‘get away’ with having 

committed offences under the competition legislation, it is 

clear that preventing anticompetitive conduct from continuing 

to harm consumers well into the future is even more im-

portant. Given the contestability of fines in court, as in the 

case of Zambia, and the wide acknowledgment that penalties 

generally do not and cannot (given statutory caps) equate to 

the total damage caused by cartel conduct
13

, preventing the 

conduct from causing continued damage become even more 

critical. The evidence on cartel mark-ups certainly shows that 

the harm is significant, and absent a strong culture of follow-

on damages claims in countries in the region penalties are 

unlikely to account for all of the harm caused, including the 

losses in terms of innovation, quality and variety in the mar-

ket over time which are extremely difficult to quantify.  

On this last point, it is to be expected that authorities do not 

apply fines that directly match the size of the harm caused 

(statutory caps aside) because this harm is difficult and re-

source-intensive to quantify which is perhaps why harm is 

presumed in many jurisdictions. Furthermore, in the case of 

settlements, and where the conduct has gone on for so long 

that it is difficult to define a competitive counterfactual period, 

it is simply not feasible to go through the exercise of deter-

mining the exact extent of harm. This is not a useful applica-

tion of the authority’s resources and time, which is why au-

thorities can benefit from retaining their discretionary powers 

in the case of settlements.  

For authorities with relatively new leniency programmes in-

cluding those that are under review or in the drafting stages, 

such as in Tanzania, Botswana, Zambia, Swaziland and Na-

mibia, a similar level of discretion is important to allow the 

authority to consider the merits of each case and each appli-

cant on a case-by-case basis, whilst providing the desired 

certainty for firms. One example where this matters is in dis-

tinguishing between firms on the basis of the extent of coop-

eration with the authority which may take on a different form 

across cases, or differ according to whether the firm was the 

second or the last to come forwards to settle the matter.   

Conclusion 

Ultimately, the approach of authorities in terms of penalties, 

settlement and leniency is best improved through learning-by

-doing and in contested cases. However, as was abundantly 

clear in the discussions between authorities, there is even 

more to be learnt from the experiences of neighbouring au-

thorities and sharing between authorities. The record is poor 

in this regard. This may be due, in part, to the differences in 

the legislation in each country. However, where the common 

goal is to enhance deterrence through uncovering and penal-

ising cartel conduct, there should be sharing between coun-

tries in terms of mechanism for avoiding the challenges that 

come with successfully penalising firms, and effectively im-

plementing leniency and settlement programmes.  
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