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Introduction



Objective
 Study the similarities and differences of the competition laws 

across the southern African jurisdictions.

 Assess the degree of convergence of the competition laws towards 

the COMESA Regulations.



Regional integration in Southern Africa 

COMESA SADC

Burundi, Comoros, Djibouti, 

Egypt, Eritrea, Ethiopia, Kenya, 

Libya, Rwanda, Sudan, 

Swaziland,  Uganda.

Angola, Botswana, Lesotho, 

Mozambique, Namibia, 

South Africa, Eswatini, 

Tanzania

Congo, 

Madagascar, 

Malawi, 

Mauritius,  

Seychelles,

Zambia,

Zimbabwe.



Regional integration in Southern Africa 

COMESA SADC

SACU

Burundi, Comoros, Djibouti, 

Egypt, Eritrea, Ethiopia, Kenya, 

Libya, Rwanda, Sudan, 

Swaziland,  Uganda.

Angola, Botswana, Lesotho, 

Mozambique, Namibia, 

South Africa, Eswatini, 

Tanzania

Congo, 

Madagascar, 

Malawi, 

Mauritius,  

Seychelles,

Zambia,

Zimbabwe.



Harmonisation of competition laws

Pros

 Pooling of scarce resources to reach economies of scale in 

enforcement activities

 Avoidance of conflicts of law and jurisdiction between countries

 Greater deterrence effects



Harmonisation of competition laws

Cons

 Costly

 limit the sovereignty of member states 

 reduce the comparative advantage in enforcement capabilities



Competition regimes across Southern 

African countries

 Sample data

COMESA SADC

Burundi, Comoros, Djibouti, 

Egypt, Eritrea, Ethiopia, 

Kenya, Libya, Rwanda, 

Sudan, 

Swaziland, Uganda.

Angola, Botswana, 

Lesotho, Mozambique, 

Namibia, South 

Africa, Eswatini, Tanzania

Congo, 

Madagascar, 

Malawi, 

Mauritius,  

Seychelles,

Zambia,

Zimbabwe.



Anti-competitive conducts and 

elements
Collusive 

agreements

Abuse of 

dominance

Mergers

Agreements Definition Control 

elements

Cartel conducts Threshold Merger 

notifications and 

threshold

‘Object’ or 

‘Effect’ based

Conducts Filing fees

Sanctions Sanctions



Any similarities or differences?
Collusive agreements

➢ Countries explicitly define ‘agreement’ except COMESA and 

Zambia

➢ Common conducts: 

▪ Price fixing, market allocation, bid rigging and restraints on 

production or sales

▪ Kenya- intellectual property

➢ ‘object’ or ‘effect’ elements in proving the case

➢ Sanctions: Financial and imprisonment. 

➢ No leniency policy- COMESA, Botswana and Malawi



Any similarities or differences?
Abuse of dominance

➢ Varying definitions

➢ Varying thresholds: 25%-45% and 35%-70%

➢ Common conducts: unfair pricing, limitation of sales of goods and 

services, limitation of market access

➢ Kenya- intellectual property

➢ Sanctions: 

▪ Different type of punishments and amount of fines. 

▪ Mauritius and Botswana: no financial punishment



Any similarities or differences?
Mergers

➢ Definition: significantly different- ‘direct or indirect acquisition’, 

‘direct or indirect control or ownership’

➢ Control elements: almost similar- except for Kenya, Swaziland 

and Zambia

➢ Merger notifications and thresholds: 

▪ Compulsory merger notification except for Mauritius 

▪ No merger threshold requirement- Kenya, Malawi and Zambia

➢ Filing fees: No standard way 



Any similarities or differences?
Conclusion

• Some similarities in terms of anti-competitive conducts but 

different in terms of application the laws:

➢Definitions

➢Thresholds

➢Sanctions

But, to what extent are the laws converging towards the 

harmonisation of their law?



Any convergence towards a regional 

competition law?

 COMESA Regulations 

 But how to assess the convergence?

 Categorise the elements and rank them:

➢fully convergent = 1

➢partially convergent and = 2

➢not at all convergent = 3



Anti-competitive conducts

Collusive 

agreements

Abuse of 

dominance

Mergers

Agreements Definition Control 

elements

Cartel conducts Threshold Merger 

notifications and 

threshold

‘Object’ or 

‘Effect’ based

Conducts Filing fees

Sanctions Sanctions



Any convergence towards a regional 

competition law?

0 1 2 3 4 5 6 7

Cartel

Abuse of dominance

Mergers

Overall

Degree of competition law convergence

Zambia Swaziland South Africa Namibia Mauritius Malawi Kenya Botswana

Fully Convergent Not convergent



Challenges
 Resource constraint

 Different level of economic development

 Level of prevailing political and legal environment 



Conclusion
 Namibia , South Africa, Swaziland have been found to be most

convergent to the COMESA Regulations

 Kenya, Mauritius and Malawi have been found to be the least

convergent jurisdictions.

 More work should be done in the harmonisation of thresholds and

sanctions.

 Not there yet!!!
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