
THE LIQUEFIED PETROLEUM GAS 
MARKET INQUIRY (2014) 

IS THE RECOMMENDATIONS REALISTIC 
OR OVERLOADED EXPECTATIONS? 

4th Annual Competition and Economic Development (ACER) 
Conference, Johannesburg, South Africa, 19-20 July 2018

M.P. Untiedt



Content

 Introduction
 SA Competition Authority functions
 Market Inquiries as competition tool 
 The LPG Market Inquiry case 
 Recommendations
 Developments post the Final Report
 Implementation of Recommendations 
 Outcomes/success/benefits of Market Inquiries? 
 Conclusions 
 Questions



Introduction

 Disclaimer: 
The views in this article are personal in nature 
and do not represent the view of the author’s 
institution 

 Background on Study:
 Was a participant in Inquiry process;
 Regulatory practitioner/policy implementer;
 Non competition expert view; 
 Based on Final Market Inquiry Report; and
 Based on published media articles.



SA Competition Authority functions
Not exhaustive list:
 The Competition Commission (‘Commission’) is a statutory body

constituted i.t.o. the Competition Act, No. 89 of 1998 (‘the Act’) to
investigate and enforce compliance.

 Chapter 4A of the Competition Amendment Act 1 of 2009 provides
the Commission with formal powers to conduct market inquiries.

 Formal inquiries in respect of the general state of competition in a
particular market, and develop and communicate advocacy positions
on specific competition issues.

 Can negotiate agreements with any regulatory authority to
coordinate and harmonise the exercise of jurisdiction over
competition matters within the relevant industry or sector, and ensure
the consistent application of the principles of the Act.

 The Commission can participate in the proceedings of any
regulatory authority and advise/receive advice therefrom
(Commission, c2018a).



Market Inquiries as competition tool
“A market inquiry is a formal inquiry regarding the

general state of competition in a market for
particular goods and services, without necessarily
referring to the conduct or activities of any particular
named firm”
Initiate if “reason to believe that any feature or

combination of features of a market for any goods or
services prevents, distorts or restricts competition
within that market.” (Commission, 2017:vi).

 SA Inquiries to date: Banking Enquiry, Data Market,
Health Care, LPG Market, Public Passenger Transport
Market and Retail Market.





The LPG Market Inquiry case
Market inquiry into the supply and distribution of

LPG in South Africa.
The first market inquiry finalised under the new

provisions outlined in the Competition Amendment
Act.
 Three phases:
→ Evidence gathering/investigation;
→ Competition assessment; and
→ Reporting (Commission, 2017:15).

 On completion, the Commission must “submit the
Report to the relevant Minister, with or without
recommendations”.
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 Report “may include recommendations for new or
amended policies, legislation or regulations; and
recommendations to other regulatory authorities on
competition matters.” (Commission, 2017).

 Key findings and recommendations are provided in
Chapter 14 of the Report (Commission, 2017:181-
186).

 To be implemented by several role-players,
Government departments and regulatory authorities.

 The Commission was “hopeful that the identified
stakeholders will implement all the recommendations
and will periodically review the progress of the
implementation of the remedies proposed”
(Commission, 2017:vii).

Inquiry Recommendations



Developments post publication
Date Institution Key 
2 May 2017 The Parliamentary 

Portfolio Committee 
on Energy 

Noted the report “calling for price and 
regulatory changes in the LPG 
industry” (Parliament Services, 2017a).

30 May 2017 Parliament Portfolio 
Committee on 
Economic Development

“the Portfolio Committee will consider 
the Report and determine a way 
forward.” (Parliament Services, 2017b).

30 May 2017 Budget Vote Speech 
Development Minister 
Patel 

“that the Competition Act will undergo 
far-reaching changes to address the 
barriers to entry for smaller players, 
and the skewed ownership structure in 
the economy” (Fin24, 2017)

28 June 2017 NERSA Considered the Inquiry Report and 
NERSA also communicated its 
comments on the Report to the 
Commission and DoE (NERSA, 2017). 



Developments post publication (Cont.)
Date Role-player Key 
22 June 2018 Department of

Transport
Published the Draft National Ports 
Amendment Bill, 2018 for comments 
(DoT, 2018). 

5 September 
2017

The Deputy 
Minister of Energy 
and Senior DoE 
officials 

Stated that “the DoE supports the 
Competition Commission’s view that it  
should start considering de-regulation of 
LPG pricing”. Also expressed its support, 
in particular “to align the regulatory 
processes”. Further stated that the “DoE 
was also in the process of developing a 
clear pricing framework to review … 
Amendments to the Petroleum Products 
Act are also in the pipeline … The 
department will also develop a policy 
position on cylinder deposit fees” (PMG, 
2017).



Developments post the publication (Cont.)
Date Role player(s) Description/key development
13 November 
2017

Department of 
Energy - Acting 
Director General 

“the inquiry had been conducted with 
the full co-operation of DOE …”. Stated 
that “whilst many of the Commission 
recommendations were valid, nobody 
should put the cart before the horse by 
implementing major changes in the 
LPG industry before current storage 
and supply projects were completed.” 
Indicated that “the current cylinder 
exchange practice must now be 
studied …”. (ParlyReportSA, 2017).

18 January 
2018

Economic 
Development 
Minister Patel 

Released the Competition 
Amendment Bill for public comment. 
An important proposed change relates
“to the functioning and powers of the 
market inquiry instrument” (Creamer, 
2018).



Developments post the publication (Cont.)
Date Role player(s) Description/key development
12 April 2018 Industry players –

PureGas, Easigas & 
Shell SA 

“The Commission confirmed that 
Puregas, who lodged a complaint with 
the Commission against Shell in 
February 2018 relating to unfair 
(“exclusionary”) business practices, has 
since secured a supply agreement with 
Easigas on favourable terms and 
therefore, Puregas withdrew its 
complaint. The Commission accepted 
the withdrawal on 12 April 2018, and 
considered the matter as finalised. 
(UJUH, 2018). 



Implementation of Recommendations



Table 2: Progress made on Implementation Plan  (Continued)



 Confirm the complexity of the LPG sector and the various role-
players involved;

 Different sets of applicable legislation (including, but not limited
to the Petroleum Products Act, the Petroleum Pipelines Act and
National Ports Act);

 The fragmented regulation of the petroleum sector, that includes
concurrent and overlapping mandates, but also ‘gaps’;

 Overall the responsibility for implementation:
o DoE - (8/12):

• 4 on its own; and
• 4 in consultation with other authorities/ Government 

departments; and
o Market players (Refiners, wholesalers, distributors and end-

users) jointly - the remaining third (4/12);

Key findings 





 The DoE (on its own or in consultation with authorities) are responsible
for two thirds of the 12 recommendations;

 Both the Department of Economic Development and the DoE did indicate
that there may be a need to prioritise the recommendations to focus on
those that will have the biggest impact;

 Section 9 recommendation has to be done by the DoE in consultation
with the Department of Transport;

 It seems that the pricing framework and compliance i.t.o. Petroleum
Products Act, is the most likely to be done;

 However, the Section 13 recommendation is technically not feasible,
since DoE will need to amend the enabling legislation which determines
NERSA’s mandate first. However, the DoE’s current Annual Performance
Plan does not include amendment of the Petroleum Pipelines Act, 2003.
Therefore, it is highly unlikely until the DoE APP has been reviewed.

 Some of the key recommendations require legislative changes, having its
own, long parliamentary processes; exacerbated where coordination
between the different Government departments/Ministries are needed.

Key findings (cont.) 



 Commentators - General:
• “there is not any convincing evidence supporting the beneficial

outcomes of market inquiries in SA …”;
• propose that post the current inquiries, Commission conducts a

Regulatory Impact Assessment to assess the benefits, “with particular
emphasis on the manner in which … inquiries are presently being
conducted” ;

• concludes the involvement of regulatory agencies in the process and
need for a transparent post-implementation framework …”;

• concludes “the Commission is not best placed … to take such crucial
policy decisions on the future of a given sector.” (Currie, 2017a);

• Commission is only empowered to make recommendations to
regulatory stakeholders (Currie, 2017b; Gumbie & Griffiths, 2014);

• Competition Amendment Bill proposes additional powers, including the
Commission’s remedies should be binding (Creamer, 2018).

• Where proposed remedies requires legislative changes, then the
implementation timelines have to take this into consideration to prevent
creating over optimistic expectations.

Outcomes/success factors/benefits  



Outcomes/success factors/benefits (Cont.) 

The LPG Market Inquiry case
 Overall, welcomed by the sector role-players and policy makers – created

high expectations that it will result in addressing LPG market/competition
issues;

 The “LPG Market Inquiry should be commended for the unearthing and
documenting of the structural problems in the sector.” (Law Reviews, n.d.);

 The majority of recommendations have linkages to the legislative
frameworks and requires amendments to current legislation associated
with the LPG sector;

 Several recommendations will assist in the short-term, but the long-term,
sustainable solutions requires amending the applicable legislation;

 The fragmented framework is not ideal, as risk that it could result in the
inconsistent implementation of government policies and creating
regulatory uncertainty that could ultimately discourage investment.

 I.t.o. NERSA’s mandate, as the implementer of the policy, it can provide
input on challenges encountered relating to the legislative framework, but
the DoE as the policy maker will need to address the comments.



 Can market inquiries yield realistic and/or achievable outcomes
or are they just ambitious or ‘overloaded’ attempts by
competition authorities to achieve a more competitive market
environment?

 The Report did create high expectations with many industry
players reinforcing the case for effective regulatory mechanisms to
be in place to allow for an inclusive energy sector.

 Critical factors for successful outcome: “the institutional framework
for the implementation of the Recommendations, … which regulatory
body or government department would take the lead and overall
accountability”, (Curie, 2017a). In this case, the DoE is the
government department and Products Act Regulator;

 The PureGas-Easigas-Shell example, suggests the recommendation 
was realistic and achievable, albeit dependent on the voluntary 
cooperation of the suppliers and wholesalers to renegotiate their 
existing contracts. 

Conclusions



Conclusions (cont.)
No concrete evidence that the envisaged timelines in June 2018,

were indeed achieved;
The remaining four short-term milestones are all still achievable,

but in general the timelines were definitely optimistic;
Many of the recommendations involves concurrent regulatory

mandates and the need for policy, regulatory framework/legislative
changes, achieving the remaining timelines, also remains
questionable;

 Key role-player is DoE:
• the pricing framework, supply and cylinder related matters

(Petroleum Products Act); the strategy seemingly to prioritise
only the recommendations that would have the largest impact;
the pricing regulatory framework still envisaged for
implementation in FY 2018/19; and

• the NERSA assigned matters also requires amendments to
the Petroleum Pipelines Act; but DoE’s APP 2018/19 does not
include this Act - the feasibility of March 2019, thus doubtful.



Conclusions (cont.)
 Some of the findings and recommendations are not entirely 

new; the DoE identified some of these challenges in 2011 already (Min. 
Peters, 2011), but have not been resolved – suggests a new more radical 
approach might be warranted; 

 The Petroleum Products Act, could be revised (or elements):
 an better enforcement mechanism to act as a deterrent and

discourage non-compliance, as alternative to active policing;
 the proposal to move price regulation to NERSA, is most likely intended

to revamp the entire regulatory value chain;
 important that solutions/remedies be proportionate to the problems

encountered and reflects the current realities; and
 the focus remains on reviewing and correcting the aforementioned

pricing framework, rather than shifting regulation.
 Success determined by the post publication process (i.e.

coordination between government departments/regulators);
 Despite the valuable findings, some of the recommendations and

timelines within which to achieve, were not realistic, but rather
‘overloaded’ expectations.



 Questions of clarity

 Thank you for the opportunity.

Martin Untiedt
Acting HoD:PLC
Senior Engineer
National Energy Regulator of SA (NERSA)
Petroleum Licensing, Compliance & Dispute Resolution
(012) 401 4799 (direct)
(012) 401 4600 (switchboard)
martin.untiedt@nersa.org.za

--- The End ----
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