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Electricity Regulation Act  - “,,, must enable an 
efficient licensee to recover the full cost ,,,”

Gas Act – “,,,, must enable the licensee to 
recover all efficient and prudently incurred 

investment and operational costs,,,”

Petroleum Pipelines Act) – “,,, must enable an 
efficient licensee to recover the reasonable ,,,,” 

Statutory 
provisions

The meaning of efficient and prudently 
incurred costs

The primacy of various statutes

Practical 
significance

Fundamental  to cost of service 
frameworks

Sums at stake are considerable



NERSA v Borbet SA

(6 June 2017)

• “,,, the balance to be achieved between Eskom’s sustainability and the impact on the 
consumer and the South African economy,,”

• “,,, judicial deference to a specialised administrative body ,,”

Actions taken in developing the methodology were found to be 
irrational and unreasonable.

PG Group v NERSA

(10 May 2018) 

Regulation as an 
administrative 
action

PAJA and the standard and 
scope of judicial review

Reasonableness vs 
correctness

Which balance of interests?

Regulatory discretion and 
judicial deference



Used & useful

• Origin in US case law – Eminent domain and standard of ‘fair value’ of the ‘rate base’.

• Just compensation required that tariffs be set on the basis of “,,, the fair value of the property being 
used for the convenience of the public.” 

Prudently incurred

• Regulation as a taking of capital employed  - ‘just and reasonable’ return on investment. 

• Compensation for the public use of  prudently invested capital.

• Reasonable under the circumstances known at the time 

Balance 
of 
interests

Planning processes and regulatory 
compact

Guaranteed recovery, incentives, and 
moral hazard

Risk allocation, capital attraction and 
long run least cost outcomes



Hope Natural Gas majority opinion J.  Douglas -

“(i)t is not theory but the impact of the rate order which 

counts. If the total effect of the rate order cannot be 

said to be unjust and unreasonable, judicial inquiry 

under the Act is at an end. The fact that the method 

employed to reach that result may contain infirmities 

is not then important

NERSA v Borbet (citing Bato Star) “Often a power 

will identify a goal to be achieved, but will not dictate 

which route should be followed to achieve that goal. In 

such circumstances a Court should pay due respect 

to the route selected by the decision-maker. “

Regulatory 
principles

Objectiveness

Transparency

Consistency

Hope Natural Gas dissenting opinion J. 

Jackson

“We need not be slaves to a formula, but, 

unless we can point out a rational way of 

reaching our conclusions, they can only be 

accepted as resting on intuition or 

predilection. I must admit that I possess no 

instinct by which to know the "reasonable" 

from the "unreasonable" in prices, and must 

seek some conscious design for decision.”



Justin Gleeson, Administrative Law Meets the Regulatory Agencies: Tournament Of The Incompatible?

- whereby regulators must reconcile sometime competing statutory 

objectives, principles and standards in tariff setting.

• Gleeson foresaw that (in Australia) the lack of legal and regulatory 

precedence would place regulatory decisions at risk of challenge.

As the case in North America and Australia, this may see a greater 

role for the courts in development of South Africa’s regulatory 

frameworks.

The 
standard 
for tariff 
setting

The primacy of competing statute

Which balance of interests?

Legislative prescription or regulatory  discretion?


