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O 
n 5 June 2014, the South African Competition Tribu-

nal (“Tribunal”) found in favour of the Competition 

Commission
1
 (“Commission”) on allegations of ex-

cessive pricing of purified propylene and polypropylene, key 

inputs into plastic product manufacturing, against Sasol 

Chemical Industries (SCI) and levied a fine of R534 million in 

addition to behavioural remedies.
2
  

The matter was referred to the Tribunal following an investi-

gation into the polymers market by the Commission upon 

request by the Department of Trade and Industry (DTI). The 

DTI was concerned about poor growth of labour-absorbing 

downstream industries, such as plastic product manufactur-

ing, and high input pricing was identified as a major challenge 

to downstream beneficiation in the plastics value chain for 

household products such as buckets, chairs, and industrial 

products such as motor car parts and water tanks.  

Polypropylene, a type of polymer produced by SCI, is an im-

portant input for plastic converters and constitutes a signifi-

cant proportion of the cost of manufacturing plastic products.
3
 

Polypropylene is made from monomer, purified propylene, 

which in turn is processed from feedstock propylene. Feed-

stock propylene is a by-product from Sasol’s coal-to-fuel pro-

cess. The price of both purified propylene and polypropylene, 

as intermediate products into plastics production, has signifi-

cant implications on the price and competitiveness of domes-

tic production of a range of plastic products.  

Basis of Tribunal’s decision 

The Competition Act No 89 of 1998 defines an excessive 

price as a price for a good or service that bears no reasona-

ble relation to the economic value of the good or service and 

is higher than this value. Thus the determination of economic 

value is central to an evaluation of excessive pricing. The Act 

gives no definition or direction on the determination of eco-

nomic value and in its decision the Tribunal takes guidance 

from the Competition Appeal Court (CAC) decision in the 

matter brought by Harmony Gold against ArcelorMittal 

(‘Mittal’).  

Excessive pricing, as a unilateral abuse by a firm uncon-

strained by effective competitive rivalry, is about the price 

charged relative to that which would prevail under conditions 

of normal and effective competition. It must also be shown 

that the pricing is to the detriment of consumers. 

There was no dispute between SCI and the Commission that 

SCI has very low costs of production and exported about half 

its production and yet charged local customers at import pari-

ty levels. SCI’s low production costs derive from the abun-

dance of feedstock propylene, produced partly as a by-

product of the coal-to-liquids fuel production process and the 

question was whether those advantages were a result of the 

SCI’s innovation, risk-taking and investment or simply a result 

of its history of extensive state support.  

There is no universal method of determining economic value 

for every excessive pricing case. It can be measured in a 

number of ways including through quantifying the economic 

costs of producing and marketing the good (price-cost test), 

assessing prices of the same firm for the same product in 

different markets (export prices), and/or assessing prices of 

the same/similar products in competitive markets 

(international comparators). In practice, both in South Africa 

and in other jurisdictions, economic value has been deter-

mined through the different methods described, and a pre-

ponderance of evidence is often used to arrive at a more ro-

bust conclusion.  In the current matter each economic expert 

led evidence using a variety of tests but the Tribunal’s deci-

sion was ultimately based on price-cost tests, export prices 

and international comparators, as discussed later.  

There were numerous disagreements between SCI and the 

Commission on the prices and costs used in the price-cost 

tests to assess the extent of the excessive pricing. The Tribu-

nal found that purified propylene prices during the complaint 

period (2004-2007, although the conduct pre-dated 2004), 

were in the range of 31.5% to 41.5% above costs.4 For poly-

propylene, the Tribunal found that the price mark-up over 

costs were in the range of 17.6% to 36.5% (which includes 

both a conservative and more realistic measure range).
5
 

Compared to export prices, the Tribunal found that SCI’s lo-

cal prices for polypropylene were on average, 23% higher 

than average deep sea export prices, and between 41% and 

47% above discounted prices charged in Western Europe.
6
  

In determining the economic value of the products in ques-

tion, the main issue of contention between the parties was 

the treatment of SCI’s feedstock cost advantage.
7
 The Tribu-

nal, taking guidance from the CAC and the Constitutional 

Court found that history matters when evaluating excessive 

pricing, and thus central to the debate about SCI’s cost ad-

vantage is the history of how SCI acquired its dominant posi-

tion and the cost advantage. The Tribunal highlights that it is 

important to consider South Africa’s unique history in the in-

terpretation of its competition law. In other words, legislative 

imperative is important.
8
 The preamble of the Act is very 

clear in that South African competition law seeks to address 

the previous excessive concentrations of ownership and con-

trol within the economy.
9
 This must be read together with 

section 2 of the Act which makes clear that ‘a history of such 

state largesse cannot be permitted to subvert competition nor 

should the market power inherited from erstwhile status as a 
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state enterprise be exerted with continued impunity’.
10

 The 

Tribunal’s enquiry concludes that in the context of this case, 

the Act intended that history should be taken into considera-

tion.  

A review of Sasol’s history of state support led the Tribunal to 

conclude that SCI’s low cost feedstock propylene arises from 

South Africa’s natural resources. Sasol significantly benefit-

ted from state support and its position in purified propylene 

and polypropylene are a result of that. Thus its position is not 

due to risk taking and innovation but rather due to past exclu-

sive or special rights, in particular very significant historical 

state support for a considerable period of time. Therefore the 

feedstock cost advantage as a result of this support should 

be taken into account in the excessive pricing evaluation.  

The notion that history matters in contemplating excessive 

pricing cases is mirrored in economic literature. Motta and de 

Streel (2007), Roberts (2008) and Evans (2009) indicate that 

those markets in which monopolies established dominance 

due to current or past exclusive or special rights are the very 

markets in which competition authorities should be con-

cerned about excessive pricing, as high prices are usually 

merely a rent unrelated to market conditions.
11 

This decision sets important precedents for a number of rea-

sons, one of which is the emphasis on considering, not only 

the provisions of the Act, but the preamble as well as the pur-

pose of the Act (Section 2). In this case, the Tribunal reflects 

on the objectives of the Act when it contemplates whether the 

respondent’s pricing practice bears no reasonable relation to 

economic value. The purpose of the Act is to promote the 

efficiency, adaptability and development of the economy (2

(a)) and to provide consumers with competitive prices and 

product choices (2(b)) and exploitative conduct undermines 

these drivers of growth. By clarifying that history matters, the 

decision gives guidance to entrenched dominant firms who 

acquired their positions due to previous state policies, sug-

gesting that they should be cautious of engaging in conduct 

which could be considered exploitative, such as excessive 

pricing.  

The Tribunal’s enquiry to determine whether the excessive 

prices were detrimental to consumers considered the impact 

on the downstream industry in light of the purpose of the Act. 

The finding was that the excessive prices, maintained by the 

exercise of market power by SCI, resulted in missed opportu-

nities for innovation and development for the domestic manu-

facture of downstream plastic goods.  

In effect, the exploitative conduct of the respondent in this 

matter has undermined industrial policy efforts to build pro-

ductive capabilities in the plastics sector. Post-1994 industrial 

policy clearly identified an objective to retain and increase the 

natural resource advantage that South Africa has, and to en-

courage the transfer of that natural resource advantage 

through to the growth of downstream, higher value-added 

and labour intensive industries.
12

 One of the efforts to ensure 

that there was a conducive environment to achieve the indus-

trial policy objectives was to review regulation and in particu-

lar in those sectors of the economy where regulation previ-

ously was designed and maintained to protect insiders such 

as incumbents in the fuel industry.  

One such review was undertaken for the Liquid Fuels Indus-

try Task Force in 1995 by Arthur Andersen. A key question of 

this review was whether the protection of Sasol Synfuels 

(through the regulatory framework) had a negative effect on 

the pricing of chemical feedstocks and thus on the competi-

tiveness of downstream businesses. Arthur Andersen con-

cluded that the prices charged for chemical feedstocks were 

generally competitive as the local prices for Polifin’s (which 

later become SCI) major product streams approximated the 

export price and were significantly lower than the import 

price.
13

 This meant that the low cost advantage of chemical 

feedstocks (as by-products from fuels production) was at that 

time being passed on to the downstream plastic producers. 

However, SCI had apparently changed its pricing behaviour 

sometime around 2000-2002, when it began charging prices 

at import parity levels (resulting in a difference of some 20% 

to 30% between local and export prices).  

The South African plastics sector performed well between 

1994 and 2002, following which it stagnated and then de-

clined.
14

 Though there are multiple factors which may have 

contributed to the decline in the performance of the plastics 

sector, it is likely that the change in the approach to pricing of 

the input products by SCI was an important factor. Develop-

ing productive capabilities in employment-absorbing sectors 

such as plastics in middle income countries is imperative to 

achieve sustainable and more inclusive growth.
15

 Thus ex-

ploitative conduct that undermines the process of developing 

these capabilities is particularly harmful. 

Separate to the administrative penalty the Tribunal sought 

remedies related to forward-looking pricing. For polypropyl-

ene, SCI is required to price on an ex-works basis without 

discriminating in price between any of its customers no mat-

ter where they are located.
16

 This remedy is consistent with 

the principles of a notional competitive market. This is be-

cause, in a situation where supply vastly exceeds demand, 

as is the case in South Africa, the expectation is that compe-

tition would drive prices towards the export price, which is the 

next best alternative to local sales, provided that export pric-

es cover all costs and include a reasonable rate of return. 

This does not necessarily mean that the local market price 

will be identical to the export price – the prices will still differ 

between customers, in both local and export markets, de-

pending on a range of factors including the volumes they buy, 

the terms of sale, grades of product and any after sales sup-

port and assistance. 

The implementation of the proposed remedies will lead to a 

reduction input costs for local plastic convertors as the price 

of polypropylene accounts for approximately 40%-60% of 



 

 

4 

 

total costs.
17

 The remedy will allow convertors to enhance 

local production thereby enabling them to compete more ef-

fectively with imported final plastic products, to manufacture 

locally rather than overseas and to introduce new products to 

South African consumers, adding to their choice of product 

through greater innovation. For purified propylene, SCI and 

the Commission are required to propose a pricing remedy 

that is in line with specified principles.
18

   

The Act also allows for victims, in this case mainly plastic 

convertors, of anticompetitive conduct to claim damages 

against the respondent, either through individual claims or 

through class action damages. SCI has appealed the deci-

sion at the Competition Appeal Court. 
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