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T
he inaugural conference “Antitrust in Emerging and 
Developing Countries” organized by Concurrences 
Journal in partnership with New York University 
School of Law was attended by 160 persons on 

October 24, 2014 at the NYU Law School’s Greenberg 
Lounge.  Attendees encompassed enforcers, academics, 
and attorneys that engaged in an heated debate about the 
coming of age of developing countries’ competition law 
systems, and what this means in law, policy and on-the-
ground reality for entrepreneurs, consumers, and the world.

Rapidly emerging economies such as China, India, Mexico, 
Brazil and South Africa are taking center stage in antitrust 
enforcement.  Multinational firms must have regard to 
the competition systems of these and other developing 
nations when engaging in merger activity, collaborating with 
competitors, as well as pricing, distributing, and licensing their 
products.  Competition authorities in countries at different 
stages of development are trying to meet the daunting 
challenges posed by public and private power, cronyism and 
privilege, and are trying to make their markets work for the 
good of their people.  

In the opening keynote speech, Santiago Levy Algazi – 
Inter-American Development Bank – made out the case for the 
importance of competition policy to economic development.  In the 
second keynote speech of the day, William E. Kovacic – George 
Washington University Law School – discussed his latest research 
comparing antitrust enforcement in 120 jurisdictions around the 
world.  Five panels gathered 24 prominent speakers representing 
10 jurisdictions yielding a unique platform to address the latest 
antitrust developments in emerging jurisdictions.

The book with the conference proceedings will be released 
in January 2015 to mark the hottest topics on competition in 
developing countries debated at this one-day event. 

We would like to thank the panel sponsors – AGON, AZB & Partners, 
Chaves, Gelman, Machado, Gilberto e Barboza, Cleary Gottlieb 
Steen & Hamilton, CRA, Levy & Salomão Advogados, Linklaters, 
NERA, White & Case, and Winston Strawn – and the social event 
sponsors – Google and Qualcomm – who helped make this event 
such a success from both scholarship and networking perspectives. 

We hope to see you for the 2015 conference.  Meanwhile, we 
welcome you to dive into some of the key features of the 2014 
conference. 

Nicolas Charbit 
The Editor
Concurrences Journal

Eleanor Fox
Walter J. Derenberg 
Professorof Trade Regulation
New York University School of Law

Elisa Ramundo
Managing Editor
Institute of Competition Law

Harry First
Charles L. Denison Professor of Law
Co-Director, Competition, Innovation, 
and Information Law Program
New York University School of Law
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 Dr.Santiago Levy Algazi illustrated that develop-
ment and long-term growth is about produc-
tivity rather than a country’s labor force and 

capital investment by comparing South Korea and Latin 
America.  In the 1970s through the 1990s, South Korea 
succeeded in narrowing the gap of per capita income with 
the United States, by increasing its level of productivity. 
Analyzing the same parameters in Latin America, despite 
high capital investments, a large labor force, and high rates 
of savings, per capita income in Latin America lagged behind 
the United States and South Korea.  Dr. Levy identified low 
productivity as the reason behind the lack of economic 
growth and income disparity.  

Economic models in the 1990s related productivity and 
GDP to the technology available to the economy and 
factors of production (including education, human capital, 
and the stock of capital goods available).  Subsequent 
research added another factor to understanding economic 
growth and productivity—the environment.  An enabling 
environment, described by Dr. Levy as the context in which 
economic activity takes place, plays a key role in increasing 
productivity. Aspects of environment include how workers 

and firms interact, labor regulation, social insurance, access 
to credit, tax policies, and competition and regulation in 
the markets for goods, services, and inputs.  Environment 
is largely the factor dividing the developed countries and 
developing countries in terms of efficiently utilizing labor and 
capital.  In his view, development is not about accumulating 
capital and educating workers. Instead, development 
depends on how a country constructs its competition 
policy and other institutions, how it regulates its workers, 
and how they interact in creating output. 

Dr. Levy then demonstrated how the absence of competition 
policy in a country often will lead to monopolies—driving 
employment and productivity down—and in some cases 
will concentrate political power in the hands of a few.  The 
concentration of economic and political power, in turn, can 
generate policies that are inefficient and anticompetitive.  
One example he provided was credit—where there is limited 
collateral, credit may be allocated to inefficient projects 
championed by the rich, whereas other efficient projects 
may go unfunded.  Competition policy plays a key role in 
preventing this concentration of economic and political 
power and supports efficient markets and democracy. 

Competition policy was identified by Dr. Levy as an 
important component of a development strategy for 
emerging and developing countries because of its impact 
on the environment.  Its absence can limit productivity.  A 
vigorous competition policy, on the other hand, can make 
the difference between “crony capitalism” and healthy 
institutions and markets. 

Trevor Morrison – Dean, New York University School of Law – and Eleanor Fox – Professor, 
New York University School of Law – opened the conference by inviting participants to view the 
day’s topics through the lens of emerging and developing countries and firms seeking to do 
business in those countries.  Santiago Levy Algazi – Vice President for Sectors and Knowledge,  
Inter-American Development Bank, Washington, DC – set the scene with his keynote address on the role of 
antitrust policy in promoting growth and development in emerging and developing countries.  

CONFERENCE SUMMARY

KEYNOTE SPEECH
SANTIAGO 
LEVY ALGAZI
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PANEL 1

T his first panel, Making Markets Work for Development, 
moderated by Eleanor Fox (Professor, New York University 
School of Law), began by exploring the obstacles to effective 

competition in developing countries and how effectively competition 
authorities addressed the main competition problems in their country. 

Panel members agreed that competition law and policy is not a 
panacea for making markets work for development, but can be used 
as an instrument to maintain competition and promote a culture of 
competition.  Dennis Davis (President, South African Competition 
Appeal Court and Judge of the High Court of Cape Town; Professor, 
University of Cape Town), emphasized the importance of historical 
legacy in shaping the design of South Africa’s competition law, pointing 
to key characteristics of South Africa’s economy: highly concentrated 
markets, significant barriers to entry, high concentration of ownership 
in large conglomerates and an absence of small and medium-sized 
enterprises, and historical and institutional inequality.  Mr. Davis spoke 
about early cases in SA, including the monopolization of intermediate 
goods and cartels in essential products like bread and milk. Mr. Davis 
illustrated the significance of privatizing state owned enterprises, giving 
the example of SA’s success story in the electric utilities market.  He 
recalled that the ANC, after Nelson Mandela’s release from prison, 
promoted nationalization as a means to grow the economy, but 
competition policy advocates led the ANC to change course and 
promote competition as part of a broader policy approach to address 
issues of inequality and economic development. 

Tania Begazo Gomez (Economist, Competition Policy Team 
Investment Climate, International Finance Corporation, World Bank, 
Washington, DC), focused on obstacles to competition imposed by a 
regulatory framework, which may allow for a monopoly or few players 
in a market (facilitating coordination), or provide for exclusivity (e.g., 
limit licensing to attract investment).  Other barriers to competition 
include policies that shield domestic industries from foreign competition 
and favor state owned enterprises.  Ms. Gomez advocated for a 
reduction in government-created competitive barriers and restraints 
and increasing anti-cartel enforcement.  Reducing overcharges, 
especially for food, can have a direct effect on poverty and inputs 
and impact the competitiveness of a country.  She cited examples 
from her study of competition in Kenya where a 20% reduction in 
the price of sugar and maize could reduce poverty by nearly 2%.

R. Ian McEwin (Khazanah Nasional Chair of the University of Malaya 
Malaysian Centre of Regulatory Studies, Kuala Lumpur, Visiting 
Professor of Law, Chulalongkorn University, Bangkok), provided 
insights from a South East Asian perspective.  Mr. McEwin asserted 
that the unique legal and cultural background of the region, including 
colonial legacies, authoritarian forms of government, and hierarchical 

societies, account for differences in competition policy, law, and 
enforcement.  Mr. McEwin observed that competition agencies in 
developing countries can sometimes take on non-competition roles.  
They might, for example, consider industrial policy issues, especially 
when there is not a clear champion for these issues in other parts 
of government.  In such cases the competition agency is seen the 
vehicle to fill this void.  Mr. McEwin cited difficulties involved in trying 
to understand South East Asian business systems and practices in 
terms of US or Western models. 

R. Shyam Khemani (former Advisor, Competition Policy, World Bank 
Group, Washington, DC), considers competition policy to be a blunt 
instrument.  Mr. Khemani’s remarks focused on the role of trade and 
investment liberalization to help develop competition, drawing on his 
experience at the World Bank.  Countries can make policy changes 
to open markets, which can break the cycle of dominant domestic 
enterprises, weak markets, and vested interests. India’s experience, 
after adopting economic policies of liberalization, privatization, and 
globalization in 1991, illustrates that such changes can have a large 
impact in infusing markets with competition.  Mr. Khemani also 
discussed the importance of trade regulations and treaties, such 
as the NAFTA, which were instrumental in increasing competition in 
Canada, where it led to the failure of large, inefficient conglomerates 
that could not withstand competitive pressures. 

André Marques Gilberto (Partner, Chaves, Gelman, Machado, 
Gilberto e Barboza Sociedade de Advogados, São Paulo), provided 
a Brazilian perspective, discussing the new competition law that 
came into force in May 2012, which addressed many of the problems 
identified with the previous law.  Changes included consolidating 
enforcement power into one, rather than three, agencies, and changing 
from a post-closing to a pre-closing merger notification regime. While 
lauding the single agency for overcoming a lack of financial and 
human resources to be a respected enforcement agency, he also 
acknowledged its challenges in fostering competition and making 
markets work. Corruption remains a problem in Brazil.  Mr. Marques 
Gilberto stated that competition, trade policies, and regulation need 
to work together to support competitive markets. Brazil’s new Clean 
Company Act targets corruption, and it is a very stringent law, but 
has not yet received the federal decree required for its enactment. 

The panelists discussed issues that business entities and multinational 
corporations face when doing business in developing countries.  While 
certain competition agencies were lauded for following merger review 
timelines, there are remaining challenges related to merger review 
including: high filing fees, lack of merger notification thresholds, 
and demands for information beyond the scope of the merger and 
competition concerns. 

MAKING MARKETS WORK 
FOR DEVELOPMENT
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PANEL 2

F
rédéric Jenny (Chairman, OECD Competition Committee: 
Professor, ESSEC; President International Committee of 
Concurrences, Paris), opened the panel by asking the 

speakers a set of questions, including whether cartels should be 
the top priority for developing countries, if they should apply the 
highest fines they can to deter cartels, or should they first educate 
people about illegal cartel behavior and develop leniency programs.

For Percival Billimoria (Senior Partner, AZB & Partners, New Delhi), 
cartels should indeed be a priority in India.  They are prevalent and 
legally easier to deal with than abuse of dominance cases.  The fines 
imposed on them also make them effective advocacy vehicles to 
raise awareness of competition law in the formative years and stamp 
out cartels early on. However, dealing with cartels also requires a 
wider trade policy to open markets to competition, agency staff to 
investigate, as well as the police and bench on board to prosecute 
and punish cartels.  In Mr. Billimoria’s view, the leniency program has 
not been effective in India – with only one application so far.  The 
process lacks clarity and there is no immunity from private damage 
actions, although he noted that no private cases had been brought.  
He stated that market regulations need to be clear.  For example, 
many businesses in India grew up in an interdependent world and 
what to them is legitimate business conduct may be viewed as 
collusion by CCI.  Guidance from the agency is important.  Mr. 
Billimoria mentioned that the right to cross-examination is on the 
horizon in India. 

In South Africa, initially cartels were not a priority.  The SA Compe-
tition Commission focused on mergers and abuse cases.  Simon 
Roberts (Professor, University of Johannesburg; Director, Centre for 
Competition, Regulation & Economic Development, Johannesburg), 
explained that in 2006, when investigations in certain sectors 
were prioritized, cartels were uncovered, particularly in markets 
for intermediate inputs.  Cartel enforcement became a priority and 
uncovering and preventing cartel behavior was important because it 
allowed for new entrants.  Screens (i.e., rules applied to data in order 
to try to detect cartels) cannot alone prove the existence of a cartel. 
Additional evidence is needed. However, screens are useful tools 
to (i) identify cases that should be further investigated or closed; (ii) 
corroborate other evidence; and (iii) generate leniency applications 
by incentivizing weaker members of cartels to come forward.  
Roberts’ views on fines have changed over time. Imposing fines at 
a high enough level to deter cartels would not find support from the 
judiciary and, moreover, the amount of the fines would be the focus 
of attention rather than the real value of competition.  The agency 
must show the community that a competitive economy will benefit all 
by increasing growth and not lose focus by talking about high fines. 

Agustín Ros (Vice President, NERA, Boston/Mexico City), remarked 
that even though the loss of welfare due to cartels is often higher 
than from monopolistic pricing, agency priorities may be a function 
of resources, with agencies focusing on mergers subject to 
statutory deadlines.  Agencies must choose how to allocate any 
remaining resources between monopolization and cartel cases, as 
well as advocacy efforts to educate the community on competition 
law.  Under such constraints, agencies in developing countries 
should concentrate their resources on bid-rigging and public 
procurement cases—they are pervasive, impact the economy, 
disproportionately on those with lower incomes, and are easier 
to find evidence of collusion than other types of cartel conduct.  
Screens may also be a useful tool to detect cartels in developing 
economies, although they are insufficient to prove them.  Screens 
should be used to identify cases that are easy to follow and 
would have a great impact in the media.  Mr. Ros also noted the 
usefulness of leniency programs, although he remarked that those 
typically expose newer, unstable cartels, and risk distracting from 
established, deep rooted, cartels.

Stephen Harris (Partner, Winston & Strawn, Washington, DC), 
remarked that, in China, cartels are difficult to prosecute, as a 
vast portion of the economy is State-owned and cartels are often 
organized under State supervision.  Many cartel cases in developing 
and emerging countries are brought after receiving leniency applicants 
or as follow-on cases after other jurisdictions have conducted an 
investigation.  Enforcement is slowed down by lack of agency 
resources as well as discretionary use of leniency and amnesty, 
different interpretations of leniency (which is applicable to any violation 
of the law, not only cartels) by the various competition agencies, and 
limited use of screens.  At the same time, there is a surprising amount 
of private enforcement in China.  Mr. Harris emphasized the need 
for due process as a way to build trust in the system.  According to 
Mr. Harris, the following principles should be universal with respect 
to due process: (i) transparency, including notification of the theories 
of harm and opportunity for meaningful dialogue with the agency; 
(ii) independent review (with different prosecutorial and adjudication 
functions as well as an independent Judiciary); (iii) non-discrimination; 
(iv) accountability (written decisions); (v) capacity (necessary resources 
for investigators); and (vi) strong anti-corruption enforcement. 

For George Paul (Partner, White & Case, Washington, DC), 
global cartels should not be the priority of emerging economies.   
The proliferation of leniency programs has created strong incentives 
to over-report cartels, both in terms of reporting cartels throughout 
production chains in an industry and in grey areas where companies 
may be unsure of whether or not there is any cartel behavior.  This may 
include reports about potentially efficient exchanges of information.   

CARTELS & OTHER CONCERTED PRACTICES:
PROOF, EVIDENCE, PRESUMPTIONS, ENFORCEMENT
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Mr. Paul urges developing countries to focus on domestic cartels first and do so carefully 
so as not to challenge innocent conduct.  He raised concerns related to extraterritorial 
application of antitrust laws (with criminal and civil sanctions varying around the globe) 
and the exchange of confidential information (e.g., long depositions of executives 
without the presence of the lawyer, and the possible use of these depositions as 
evidence in other jurisdictions).  With limited resources, it is often wasteful to spend 
time responding to requests for information in a global cartel.  Instead, competition 
agencies in developing countries should focus on the cases that matter to them in 
their basic industries, looking for markets with standardized products, loyal customers, 
and significant market share, and should pursue sectorial inquiries where it is easier 
to find cartels (e.g., cement and food sectors).  Mr. Paul disagreed with the use of 
screens to identify cartels and proposed screens only to screen out big cases. 
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 I
n a lunchtime keynote address, William E. Kovacic 
(Professor, George Washington University, Washington, DC) 
unveiled the results of a global benchmarking survey on the 

design of competition systems.

The survey, carried out by the George Washington Competition 
Law Center, with the help of ICN, OECD, and UNCTAD, culls the 
learning of the past two decades, which witnessed an explosive 
growth in the number of competition agencies worldwide.  The 
emergence of so many new regimes raises two questions: What 
should the substantive law prohibit? How should we enforce it? 
While much progress has been made on the fi rst question, the 
answers to the second question remain evasive.  The survey is 
an important inquiry into possible solutions.  

The survey aims to map out the different design trends, to formulate 
qualitative observations, and to extract policy implications from the 
data.  The results will benefi t both legislators, to inform their policy 
choices, and agencies, to help them identify similarly-situated 
peers. 

Without advocating a particular model, the survey studies a 
wide array of design characteristics, including independence, 
accountability, and governance.  Should the competition agency 
be a standalone body or part of a larger entity? What are its 
policy assignments and the portfolio of instruments? How is 
decision-making carried out? What are the protections for due 
process?

Professor Kovacic’s keynote addressed three design charac-
teristics: assigning policy responsibilities, governance, and the 
integration or unbundling of decision-making.

On policy responsibilities, Professor Kovacic shared the result 
that today nearly half of the competition agencies have a broader 
remit than competition enforcement and policy. Agencies are often 
responsible for consumer protection, public procurement, price 
regulation, or aspects of sector regulation.  The combination of 
objectives may be effi cient when they are complementary and the 
agency can enjoy economies of scope and scale.  But, Professor 
Kovacic cautioned, they also can create challenges.  First, as more 
tasks are added, it becomes more diffi cult for agencies to brand 
themselves and to explain their responsibilities to stakeholders.  
There is a risk that agencies become schizophrenic or waste 
resources in trying to develop a coherent line of enforcement 
despite contradictions.  Second, when more competences are 
added to a competition agency’s portfolio, they rarely come with 

an equivalent increase in budget, and thus stretch the agency’s 
already limited resources.  Limited resources then impact agency 
priorities. 

On governance, Professor Kovacic reported that two thirds of the 
world’s competition agencies are governed by a multi-member board.  
This type of structure often gives rise to competing interests between 
the chair and non-chair members. Professor Kovacic compared these 
boards with a group in a car.  Passengers often give driving advice, 
but situations can become dangerous if they try to grab the wheel 
in moving traffi c.  Frustration among non-chair members can build 
up and give rise to ineffi cient outcomes.  Similarly, different members 
of the board may send different messages to the media and other 
stakeholders.  These mixed messages run the risk of contradictions 
and of blurring the agency’s message on a particular topic.  Professor 
Kovacic also expressed his concern on the capability issue, particularly 
for agencies with multiple jurisdictions.  If the portfolio is too diverse, 
it becomes diffi cult to fi nd board members with suffi cient expertise 
in each competence area.  One risk of this is that a reviewing court 
might cast doubt on the reliability of the board’s decision and the 
deference it should have for it.

Professor Kovacic shared the striking survey result that about 
80% of all agencies bundle the investigative, prosecutorial, and 
decision-making tasks.  Within that group, there are a striking 
number of mechanisms to ensure due process, which the study 
maps out.  Professor Kovacic emphasized the importance of due 
process in ensuring quality control.  The system, Professor Kovacic 
argued, should test the evidence in a rigorous way to come to 
a correct result.  This has a strong legitimacy effect, as society 
respects the agency that comes to a correct solution.  Integrated 
agencies often realize that the concerns about the lack of due 
process in their structure will remain, and seek to address these 
concerns by dedicating signifi cant resources to install mechanisms 
to promote fairness.  The current trend is towards more disclosure 
of the reasoning of enforcement decisions, more speeches, more 
guidelines, and more willingness to engage in discussion. 

The George Washington Competition Law Center will aim to 
publish an annual report updating the study results in the Journal 
of Antitrust Enforcement.  Meanwhile, the raw results are publicly 
available at the Center’s webpage, www.gwclc.com.

The next step is for agencies to use the study to talk to each other.  
Boards should meet other boards to discuss their experiences; 
new chairs should meet veteran chairs and learn what they wish 
they had known from day one. 

LUNCH KEYNOTE SPEECH

THE COMPETITION SYSTEMS 
GLOBAL BENCHMARKING SURVEY

LUNCH SPONSORED BY QUALCOMM
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PANEL 3

 H arry First (Professor, New York University School 
of Law), introduced this panel by posing questions 
derived from the previous panels: What is the link, 

if any, between competition law and policy, on one hand, and 
development, on the other? Should competition law be limited 
to the classic antitrust goals? Professor First observed that 
abuse of dominance is the area of competition law where 
there is less convergence, with different views and approaches 
toward certain business practices.  He opened the panel 
discussion by asking the speakers to identify the critical issues 
related to investigating abuses of dominance.  

Geeta Gouri (Former Commissioner, Competition Commission 
of India (CCI), New Delhi), explained that some of the key 
issues considered by the CCI were developing the public’s 
and government official’s understanding of the goals and 
benefits of competition and market definition, which applies 
across cases—How should potential entrants be viewed? 
How are the geographic boundaries of a virtual market to 
be defined? How should after-markets be analyzed? What 
happens when the firms under investigation are dominant 
internationally? Ms. Gouri explained that India does not use 
a market share threshold in deciding dominance; rather, 
India considers a range of factors set out in the Competition 
Act.  She was appreciative of the cooperation extended by 
other competition authorities, finding the experience of the 
US agencies and the EU helpful in addressing challenges 
of the competition law in India.  However, she pointed out 
that every competition authority ultimately is responsible 
for applying its own law and arriving at its own decisions. 

Mariana Tavares de Araujo (Senior Partner, Levy & 
Salomão Advogados, Rio de Janeiro), identified difficulties 
in distinguishing lawful unilateral conduct from unlawful 
behavior and the consequences of decisions.  The same 
conduct can have pro- or anti- competitive effects and 
unpredictable enforcement can have a negative effect on 
business and consumers.  She noted that convergence 
toward internationally recommended best practices 
is useful in helping agencies find the right balance, 
predictably enforcing abuse of dominance laws without 
over-enforcement.  Ms. Tavares de Araujo explained that 
Brazilian competition law has a dominance presumption 
with a low threshold of 20% market share.  In practice, the 
threshold has worked as a safe harbor.  When firms have 
shares above the threshold, challenged conduct is analyzed 
using a rule of reason approach. 

From the perspective of Simon Roberts (Professor, 
University of Johannesburg; Director, Centre for Competition, 
Regulation & Economic Development, Johannesburg), 
informed divergence is most important in the unilateral 
conduct area.  There is a need to question applicability of 
the perspective taken from the international debate, which 
is based on the experience of developed economies.  It 
may be hard for developed country experts to conceive 
of an economy composed of firms with 80 to 95% of a 
market, entrenched over decades; historically state-owned 
or supported; but this is the landscape in South Africa and 
many developing economies.  In these economies, the 
balance between under- and over-enforcement should not 
be struck as it is in the United States.  The structure of the 
markets requires more intervention.  Roberts pointed out that 
South Africa has been very successful in enforcing merger 
and cartel provisions of the law, but less so in abuse of 
dominance cases.  Compounding the problem of entrenched 
monopoly, the agency’s power to investigate is restricted.  
Due to flawed wording in the law, if the situation does not 
fit a specific statutory prohibition, the Commission cannot 
investigate even if there is harm to competition.  Roberts 
noted that, under the South African statute, dominance is 
presumed when a firm has more than a 45% market share, 
but typically the shares are much higher.  The Competition 
Commission draws inferences from durable, high shares; but 
it applies an effects-based approach when analyzing conduct. 

Frank Fine (Executive Director, China Institute of Inter-
national, Antitrust and Investment, Beijing), pointed out 
that there are significant challenges in the enforcement 
of competition law in China. Chinese Anti-monopoly Law 
(AML) seeks to find a balance between a market economy 
and the formerly state-run economy.  The AML does not 
insulate state owned enterprises (SOEs) from its reach, and 
Mr. Fine mentioned two cases involving abuse of dominance 
brought against SOEs.  He rebutted contentions that the 
Chinese authorities discriminate against foreign firms 
in the application of its competition law, citing statistics 
showing that more than 50% of investigations are against 
Chinese companies.  With regard to the analysis of abuse 
of dominance, Mr. Fine pointed out that Chinese law 
looks at abuse of dominance in a similar way to EU law.  
A market share of 50% is required for a showing of prima 
facie dominance.  However, the analysis does not start or 
end with an assessment of market share. 

DOMINANCE AND ABUSE:
WHAT’S THE PROBLEM? WHAT ARE THE REMEDIES?
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PANEL 4

 T his panel, moderated by Daniel Rubinfeld 
(Professor, New York University School of Law), 
explored merger review in China, Brazil, and South 

Africa, and the role of economics in merger analysis and 
remedies.  Panelists discussed challenges faced by 
developing countries while analyzing multinational mergers 
that may harm domestic competition and the issue of 
whether and how to incorporate public interest factors in 
merger assessment. 

Alessandro Octaviani (Former Commissioner, Adminis-
trative Council for Economic Defense, Brasilia; Professor, 
University of São Paulo Law School), opened the 
discussion by identifying how the location of assets and 
likely competitive effects helps Brazil’s antitrust agency 
prioritize merger review and anticipate the potential for 
international cooperation.  Mr. Octaviani suggested that 
competition policy could be improved and implemented more 
effectively to address the economic power of the financial 
sector, encourage technological innovation, and support 
the democratization of economic development.  He also 
suggested that competition policy could support developing 
capabilities and public service policies as part of a humbler 
and more generous policy.  He stressed that economics is 
not an exact science, and that a critical and cautious review 
of economic analysis is essential, especially when economic 
tests are used predictively in merger analysis.

Huang Yong (Professor, University of International 
Business & Economics School of Law, Beijing), reported 
that the Anti-Monopoly Bureau (AMB) under MOFCOM has 
successfully reviewed more than 900 cases within 6 years 
with only 30 staff members.  Professor Huang explained 
that the new fast track procedures allow the AMB to 
efficiently and quickly review simple merger cases.  On the 
question about differing economic theories and its impact 
on merger review, he commented that most economists in 
China were trained in the Marxist tradition, and others have 
learned western industrial economics in the past decades.  
He added that even though economists take the best of 
both traditions and work well with one another, they face 
challenges when data necessary to run models is lacking 
and that guidance in the assessment of efficiencies would 
be helpful, as it is currently referenced in just one sentence 
of the law.  MOFCOM is perceived as having a higher 
percentage of behavioral remedies than other jurisdictions.  

Outsiders have questioned the role of a permanent or 
long-term hold-separate agreement as a remedy, but its 
use allows closing a merger that may otherwise be blocked.  
The agency is paying more attention to economic analysis 
and looking to the future, he emphasized that economic 
analysis will play a more and more important role, but that 
for now there are only two economists working for the AMB.   

Dennis Davis (President, South African Competition Appeal 
Court and Judge of the High Court of Cape Town; Professor, 
University of Cape Town), took issue with suggestions 
that public interest should play no part in competition law 
and particularly that it should play no part in the merger 
law of developing countries with extreme inequality of 
wealth.  He stated that free market policies are skewed 
against developing countries, and worried that inequality is 
exacerbated by multinational takeovers that entrench global 
value chains, take most of the gains for themselves, and 
harm the social welfare of small business and workers in 
the host nation.  Mr. Davis noted that under South African 
competition law a merger can be refused or remedied based 
on certain key public interest considerations that reflect the 
country’s history, such as loss of employment, the impact 
on small and middle sized suppliers, and the impact on 
historically disadvantaged persons.  He gave the example of 
the Walmart case.  Walmart’s acquisition of a 51% interest in 
Massmart did not raise competition concerns; Walmart was 
not previously present in South Africa and evidence indicated 
that the transaction was likely to lower prices for consumers, 
but it could harm small suppliers and employment.  Mr. Davis 
also identified problems caused by the adversarial system 
such as lengthy legal proceedings and trial records that 
must be reviewed if the case is appealed.  He suggested 
that an inquisitorial procedure may lead to clearer records 
and more efficient resolution of merger cases on appeal.

Elizabeth Xiao-Ru Wang (Principal, CRA, Boston), 
discussed how economic analysis is used in merger review 
by MOFCOM, and the challenges faced by the agency.  
Ms. Wang identified three issues.  First, at an early stage of 
review, it is crucial that MOFCOM incorporate an economic 
analysis into the review process, and that the agency is 
constrained by having only two PhD-level economists.  This 
shortage of experts has forced the authorities to use outside 
economic experts, especially in complex cases. Second, 
many markets in China do not have detailed, reliable data 

MERGERS :
THINKING LOCALLY AND GLOBALLY
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that economists could rely on when creating models.  For example, 
scanner data is not available for products sold in markets or in 
small shops. And lastly, there are challenges related to history and 
culture especially in the case of China where historically there has 
been an absence of competition in the markets.  She also noted 
that there is a lack of communication between the parties and 
agency staff, and many business people have a mindset based 
on their experiences operating in a planned economy in which 
they did not set their own prices or quantity produced.  This, she 
observed, contributes to a lack of competition culture. 

George Cary (Partner, Cleary Gottlieb Steen & Hamilton, 
Washington, DC), talked about the increasing complexity of 
merger control due to the proliferation of national regimes and 

identified some concerns about how the international system 
can minimize costs and maximize the benefits of international 
mergers.  Mergers benefit consumers and the public in general 
by increasing economic growth and development.  He opined that 
merger review should be applied to ensure that these benefits, 
including opportunities for entrepreneurship and innovation, are 
not prevented or deterred.  Mr. Cary stated that merger reviews 
based solely on competition concerns yield the most benefits for 
consumers because they allow transactions that are likely to lead 
to lower prices.  He argued against bundling industrial policies with 
antitrust principles, whether in developed or developing countries.  
He advocated for more competition and less protectionism to 
benefit for the global economy 
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PANEL 5

 T he closing panel, moderated by Eleanor Fox 
(Professor, New York University School of Law), 
explored coordination and cooperation between 

competition agencies in developed and developing countries, 
and among competition agencies in developing countries.  
Professor Fox asked panelists to consider: Does coordination 
help to avoid conflicts, to increase coherence in competition 
policy approaches around the world, and to move 
developing country’s competition enforcement procedures 
closer to those used in more developed countries? What 
is the goal and end game of cooperation, and does the 
outreach by the developed world correspond to the needs 
of the developing world?

Blanca Rodriguez Galindo (Head of the International 
Relations Unit, Directorate-General for Competition 
(DG-Comp), European Commission, Brussels), noted the 
rising number of new competition authorities and regimes 
in the last 15 years.  This rise is reflected in the increase of 
International Competition Network (ICN) members and the 
number of cases on which DG-Comp cooperated with other 
competition agencies.  A survey of DG-Comp cases showed 
that 60% involved review by more than just the European 
Commission, including a large number of competition 
agencies in developing countries.  DG-Comp also works 
with agencies in developing countries to build competition 
enforcement capacity.  In her view, agencies coordinate 
their reviews to promote the legitimacy of competition law 
and policy, and support competition law enforcement that 
encourages procompetitive business activity. Cooperation 
with developing countries involves two stages, initially 
supporting the implementation of a competition regime and 
later on, sharing experiences and supporting enforcement.  
The key to effective cooperation is to tailor the assistance 
provided to the needs of the country.

Randolph W. Tritell (Director, Office of International Affairs, 
Federal Trade Commission (FTC), Washington, DC), praised 
the spread of competition law.  Although it is easy to focus 
on the problems, widespread adoption of competition laws 
is a net plus for consumers, businesses, and economic 
growth.  These benefits, however, may be outweighed 
if competition laws are not properly applied or managed 
correctly.  The challenges posed by more than 120 agencies 
and competition laws can be addressed best, and arguably 
only, by increased cooperation and soft convergence, which 

must include developing countries. International cooperation 
has been facilitated by a variety of written agreements, 
which were first used defensively to avoid conflicts, but 
have expanded to include policy and other cooperation.  
The US has signed bilateral agreements with agencies in 
emerging markets, including with China, Colombia, and 
India.  The multilateral OECD Recommendation concerning 
international cooperation on competition investigations and 
proceedings includes all OECD members, and it invites 
non-OECD members to follow the Recommendation. Today, 
international cooperation helps avoid conflicting outcomes, 
furthers mutual understanding of different systems and 
approaches, and allows staffs to share good practices, and 
achieve broader policy objectives.  Mr. Tritell concluded by 
saying that the FTC places a high priority on broadening 
and deepening cooperation through formal and informal 
arrangements, and on fostering convergence through 
technical assistance and multilateral organizations.

Kiran Nandinee Meetarbhan (Executive Director, Compe-
tition Commission of Mauritius (CCM), Port Louis), gave a 
point of view from a young competition regime in a small 
developing island.  Mauritius has a high GDP and high 
competitiveness rankings, and, despite being only 5-years 
old, competition policy developed quickly.  The CCM 
cooperates with similar jurisdictions regionally and has 
had many interactions with developed countries around 
the world.  Cooperation has mainly focused on technical 
assistance, and more experienced competition agencies 
have trained CCM staff on a variety of topics and hosted 
CCM staff to work in sister agencies.  Cooperation has 
helped CCM overcome constraints of limited technical 
and human resources, a challenge faced by almost all 
competition authorities.  Regional cooperation is especially 
important for competition agencies in developing countries, 
since neighboring countries are likely to have many similarities 
in history, in educational and governmental systems, and in 
market structures.  Moreover, convergence, for example, in 
the form of common objectives at a regional level, may not 
be the best solution for developing countries, since they may 
have their own specificities (i.e., different legal systems and 
policy goals) and it could have a negative impact on their 
economies.  According to Ms. Meetarbhan, cooperation is 
the best way forward.  

COORDINATION & COOPERATION
WITH DEVELOPING COUNTRIES
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Professor Fox concluded the day by reiterating the conference’s goal 
of encouraging participants to look at competition law and policy from 
a different perspective—through the lens of the various developing 
countries, rooted in their context, history, and political economy.  There 
were many areas of agreement—including acknowledgement that 
each country has its own specificities that drive its competition policy 
choices and one area Professor Fox contends in which there are different 
viewpoints—on developing countries’ needs to put distributional value 
into their competition systems.
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VIDEOS During the conference some of the speakers summarized their ideas  
in short videos. These can be watched at concurrences.com website 
(Events > October 24, 2014 > New York).
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COMPETITION ENFORCERS  
SHOULD PUT CARDS ‘FACE UP’

 C ompetition authority leaders ought to provide a 
clear sense of an agency’s priorities, according to 
William Kovacic, former chairman of the Federal 

Trade Commission (FTC).  Most of the world’s competition 
agencies have multi-member leadership boards similar to 
that of the FTC, as opposed to the one-person leadership 
of the Department of Justice (DOJ), Kovacic told attendees 
at the Antitrust in Emerging and Developing Countries 
conference hosted by New York University School of Law 
on 24 October.  Kovacic said it is “stunning” how often the 
non-chair commissioners dislike the chairperson.  The 
non-chairpersons often think they would do a better job 
than the chair, he explained. As a result, some of the 
non-chairs engage in “look at me” behavior and attempt to 

“grab the wheel” that guides agency enforcement.  
Coherence within an agency can be difficult when there are 
multiple leaders, and it is the responsibility of top leadership 
to explain priorities, Kovacic said.  Any occasion in which 
a leader does not provide transparency and disclosure of 
priorities is a “lost opportunity,” he added.  Many competi-
tion bodies have taken on a conglomerate function by 
enforcing laws in consumer protection or other areas.   
If those additional functions are substitutes for competition 
enforcement rather than complements to it, then an agency 
is increasingly likely to work incoherently, Kovacic said.   
An important step for competition authorities is to build in 
safeguards by disclosing relevant information, issuing 
guidelines and placing “more cards face up.” 

BRAZIL ANTI-CORRUPTION GUIDANCE  
COULD ARRIVE BY END OF YEAR

 T he Brazilian government has signaled it may finally 
issue a federal decree needed to enforce the country’s 
new anti-corruption laws, according to André 

Marques Gilberto, a São Paulo-based attorney.  In August 
2013, the Brazilian government passed the Clean Companies 
Act aimed at reducing Brazil’s endemic corruption, Gilberto 
told attendees at the Antitrust in Emerging and Developing 
Countries conference hosted by New York University School 
of Law on 24 October.  The new laws were more severe than 
the Foreign Corrupt Practices Act in the US, and companies 
rushed to put compliance standards in place in Brazil, Gilberto 
said.  The laws became effective in January of this year.  
However, the Clean Companies Act still needs a decree from 
the Brazilian president to address questions such as the 
procedure for enforcing the laws, as well as who will enforce 
them.  “We hear rumors from the federal government” that 

there will be a decree by the end of the year that will enable 
enforcement of Brazil’s anti-corruption laws, Gilberto said.  
Gilberto, who is a partner at Chaves, Gelman, Machado, 
Gilberto e Barboza, said there have been some positive 
developments in Brazil’s regulatory environment.  For example, 
Brazil’s new merger control regime has been relatively 
successful, he said. Simple transactions, which account for 
about 90% of the cases filed in Brazil, have been reviewed 
within an average of 20-22 days.  However, there is room for 
improvement when it comes to business conduct investiga-
tions, which have taken an average of about 1,000 days to 
complete.  There is currently a backlog of approximately 300 
conduct investigations, Gilberto said.  Still, Brazilian 
competition authorities have been lauded by their international 
peers for effectively coping with severe structural problems, 
he added.  

PRESS REPORTS
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EMERGING COMPETITION REGIMES  
NEED INDEPENDENT COURT REVIEW

 E nforcement of any country’s competition laws will 
have limited effectiveness without an independent 
judiciary system for companies to turn to, according 

to panelists at the Antitrust in Emerging and Developing 
Countries conference.  George Paul, a partner at White & 
Case, said “the police and the bench have to be on board” 
with competition regulators in developing countries that aim 
to prosecute cartels and other concerted efforts.  If judges 
are not willing to punish activity that has been accepted 
historically, then an anti-cartel policy will not be effective, 
he told attendees at the New York University School of Law 
event on 24 October.  Stephen Harris, a partner at Winston 
& Strawn, noted that unless courts are willing to overrule a 
competition agency, a country will lack the rule of law seen 
in countries with an independent judiciary.  US courts have 

played an important role in interpreting competition law, 
and Luxembourg courts have had an important effect on 
regulators in Brussels, Harris said.  For example, he said 
that if a company has been unsuccessful in talking with the 
Federal Trade Commission (FTC), then that company can 
go to court and have its case reviewed by someone whose 
paycheck is not written by the FTC.  In contrast, the power 
structure in a jurisdiction like China raises question about 
whether courts in that country would overrule a competition 
agency such as the National Development and Reform 
Commission (NDRC), Harris said. Harris also expressed 
concern about how Chinese regulators learn of cartels.  “As 
far as I can tell, China basically reads the newspaper and 
says, ‘Well, why don’t we ask these companies to write us 
a check also?’” 

CHINA MERGER REVIEW INCORPORATING 
MORE ECONOMIC ANALYSIS

 E
conomic analysis is playing a more important role in 
China’s merger review, signaling a more professional 
approach by the Ministry of Commerce (MOFCOM), 

according to Huang Yong, a professor at the University of 
International Business & Economics School in Beijing.  
Speaking from his personal point of view, MOFCOM has 
done a “wonderful job” in reviewing more than 900 cases 
within six years and with no more than a 30-member staff, 
Yong said at the Antitrust in Emerging and Developing 
Countries conference hosted by New York University School 
of Law on 24 October. MOFCOM has its own division of 
economics, and economic analysis will be more and more 
important in future merger cases, Yong predicted.  Also, 
MOFCOM aims to learn more about various business models 
and industry structures, he said.  So far, MOFCOM has 
drafted 11 regulations covering almost every aspect of 
merger control.  Yong suggested that it might be helpful to 
issue specific guidance on merger efficiencies, which have 
not received enough attention in the past. China’s merger 
control agency is more likely to impose behavioral remedies 

than its international peers, but Chinese regulators carefully 

consider the impact of remedies because of the country’s 

prominence in the global market, he added.  Yet Chinese 

regulators are often constricted by a lack of resources, 

noted Elizabeth Xiao-Ru Wang, a principal at Charles River 

Associates in Boston.  Economic analysis is often hard to 

take into consideration in the early phases of a merger 

review, and that task is not made easier when a young 

agency is shortstaffed.  Wang outlined other concerns about 

Chinese merger review.  For example, there are not always 

appropriate tools to gather detailed, reliable data.  Moreover, 

the methodology of economic analysis can pose its own 

problems.  In the US and Europe, agency economists and 

company economists often talk to each other. According 

to Wang, that does not happen in China.  Many people in 

China lived for decades within a planned economy, providing 

the country with a unique cultural context and institutional 

heritage.  “The very concept of competition is quite foreign” 

to Chinese culture, Wang said. 

6
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André Marques Gilberto: In addition to 
typical market failures—natural monopoly, 
external it ies, asymmetric information, 
etc.—what are the most relevant l imits 
to competition in your jurisdiction (e.g., 
bureaucracy within the competition agency, 
protectionist measures seasonally imple-
mented by the Federal Government, pressure 
from lobbyists, etc.)?

Eduardo Pérez Motta: Restrictions to 
competition in Mexico come mainly from an 
anticompetitive regulatory framework.  This 
is especially important in sectors that are 
naturally regulated sectors like: Telecoms, 
Energy, Transport and Financial Services.  All 
those sectors are network activities where 
efficiency depends on the size of network 
services offered.  They all represent the basic 
platform of productivity in any economy.

André Marques Gilberto: What would be 
examples of recent actions taken by your 
Federal Government to establish a more 
competitive framework?

Eduardo Pérez Motta: The most compre-
hensive set of actions taken by the Federal 
Government and the main political parties 
in the Mexican Congress are the major 
Constitutional regulatory reforms that started 
last year.  All of them have the main purpose 

is to inject efficiency, through competition, in 
the education, telecoms, financial services 
and energy market. 

André Marques Gilberto: What is the 
importance of the connection between 
competition law and trade policies in terms 
of fostering competition in your jurisdiction?

Eduardo Pérez Motta: The connection in 
these two policies is relevant. In the Mexican 
case the main introduction of competition in 
Mexican markets started with the opening 
of the economy through multilateral trade 
liberalization initially and then a global 
network of bilateral negotiation with Mexico’s 
main trading partners.  Decisions that have 
taken place in 2013/2014 complement, 
through domestic precompetitive regulatory 
reforms in non-tradable service’s sectors, the 
competition pressure that has taken place 
in most tradable manufacturing activities. 

André Marques Gilberto – Chaves, Gelman, Machado, Gilberto e Barboza, Saõ Paulo – has 
interviewed Eduardo Pérez Motta – former President, Federal Competition Commission, 
Mexico, and now Partner at AGON—NERA (Mexico).  André Marques Gilberto will participate 
in the panel discussion: “Making Markets Work for Development.”  Other panel speakers 
include: Tania Begazo Gomez – World Bank – Dennis Davis – South African Competition Appeal 
Court – R. Shyam Khemani – former World Bank – and Professor Ian McEwin – University of 
Malaya.  Professor Eleanor Fox will moderate the panel.

 CONSTITUTIONAL REGULATORY REFORMS THAT 
STARTED LAST YEAR IN MEXICO…HAVE THE MAIN 
PURPOSE IS TO INJECT EFFICIENCY, THROUGH 
COMPETITION, IN THE EDUCATION, TELECOMS, 
FINANCIAL SERVICES AND ENERGY MARKET”

INTERVIEWS

EDUARDO PÉREZ MOTTA ANDRÉ MARQUES GILBERTO
> Concurrences Journal, 9 July 2014
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Eduardo Pérez Motta: There has been 
an intense discussion about the impact of 
competition and competition policy on income 
distribution.  This is especially important in 
developing countries where income distri-
bution improvement is still a major pending 
part of the economic agenda.  What are your 
reflections about this?

Eleanor Fox: Thank you for this question, 
Eduardo.  There is indeed intense discussion 
about the impact of markets on developing 
countries; about whether markets increase the 
disparity of wealth and income, and whether 
competition law and policy can counteract the 
growing disparities.  It is a myth that markets 
themselves increase disparity of wealth and 
income and concentrate wealth in the hands of a 
few.  To the contrary, markets are a good friend 
of development, and a good friend of inclusive 
development, if the competition authorities 
do their job.  Freedom to engage in markets 
empowers people.  When people have the right 
to compete on their merits and the pathways are 
open - which means not choked off by privilege 
and power – there is opportunity and mobility, 
and income should spread more evenly.  But 
the problem in many developing countries is 
that a few oligopolists at the top, or the State in 
collaboration, skim the cream off the markets, 
take all good opportunities for themselves, and 

block the pathways for people with good ideas 
and merit but no political connections or power.  
When the competition authority opens up the 
market so that merit succeeds and privilege 
fails, the economy grows.  Sometimes the 
competition authority can do this by enforcement 
of the competition law.  Sometimes it can do 
it only by good advocacy – but advocacy is a 
serious challenge when it attacks the privilege 
of the State or the friends of the State. 

Eduardo Pérez Motta: What do you think are 
the main challenges for a competition authority 
in developing countries?

Eleanor Fox: The challenges for competition 
authorities in developing countries are myriad.  
The five big variables are the state of develop-
ment, the strength and integrity of institutions in 
the country, availability of sufficient resources, 
independence, and leadership.  Some poorer 
and younger authorities may find themselves 
under the control of a minister who holds the 
purse strings, who alone may launch initiatives, 
and who either likes his emoluments more than 
competition or simply does not have the time 
or money for nurturing, let alone jump-starting, 
competition.  Fortunately, at the other end of 
the continuum, we have many agencies that 
have independence and they have their own 
budget.  Even so, here are a few challenges that 
haunt more than a critical mass of developing 

Eduardo Pérez Motta – former President, Federal Competition Commission, Mexico, 
now Partner at AGON, Mexico City – has interviewed Professor Eleanor Fox who 
will moderate the panel: “Making Markets Work for Development.”  Other panel 
speakers include: Tania Begazo Gomez – World Bank – Dennis Davis – South African 
Competition Appeal Court – R. Shyam Khemani – former World Bank – and Professor 
Ian McEwin – University of Malaya.

 MARKETS ARE A GOOD FRIEND OF DEVELOPMENT, 
AND A GOOD FRIEND OF INCLUSIVE DEVELOPMENT, 
IF THE COMPETITION AUTHORITIES DO THEIR JOB” 

ELEANOR FOX  EDUARDO PÉREZ MOTTA
> Concurrences Journal, 22 January 2014
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countries’ competition authorities:  scarcity of resources, both 
human and monetary, a corrupt or crony-driven system of 
governance, State-erected barriers to competition favoring 
privilege and power, weak enforcement tools, and a weak 
or corrupt enforcement system including the courts.  But 
notwithstanding all of the challenges, I see, within the agencies, 
great leadership, great vision, a thirst for learning how to do it 
better, a sharing of knowledge and expertise, and bravery in 
standing up to political pressures to do the wrong thing.  In my 
experience, the competition agency among all agencies is often 
the one with the most integrity, run by smart and dedicated 
people not beholden to the power elite, who knows how 
to do much with little.      

Eduardo Pérez Motta: What do you think should be the 
ideal balance between competition policy and enforcement? 
Does this balance change when you compare societies with 
different levels of development?

Eleanor Fox:  In developing countries with no competition 
culture, in the beginning years of operation, it is likely that 
the authority will and should devote a large share of its 

time and money to competition advocacy.  It should ask 
itself, what are the worst restraints that keep barriers high, 
that keep entrepreneurs out, and that thereby entrench 
a society of high prices and stagnant innovation? And it 
should identify a strategy for tearing down the barriers and 
opening the markets.  Often, enforcement of competition 
law will not be an available path and the agency will need 
to mount its challenge by advocacy.  At the same time 
the agency officials should keep their eyes open for good 
cases that are winnable and will make a difference.  These 
are likely to be cartel cases where the conspirators have 
left a string of footprints behind them.  Law enforcement is 
always important and should never be ignored.  Until the agency 
has won high profile cases, it will not have the credibility to 
command compliance.   As the agency matures, the balance 
is likely to shift towards more enforcement and less advocacy; 
but the agency should never leave behind either advocacy or 
enforcement. 

Elizabeth Xiao-Ru Wang: What are the 
key trends of China’s merger review since the 
enactment of China’s Antimonopoly Law (AML) 
six years ago? 

Huang Yong: In respect of the trend of 
legislation, the legislation of China’s merger review 
is constantly improving. Since the enactment of 
the AML, MOFCOM has successively formulated 
more than 10 implementing rules involving almost 

all important aspects of merger review, such as 
notification and review procedures, assessment 
of impact of mergers on competition, divestiture 
of assets or business and review of streamlined 
cases.  In recent years, it seems that the legislation 
priority of China’s merger review has begun to 
change, from establishing necessary new systems 
to perfecting current systems.  For example, on 
July 6, 2014, MOFCOM promulgated a new version 

The Antitrust in Emerging and Developing Country conference will be held on October 24, 2014 
at New York University, School of Law.  Elizabeth Xiao-Ru Wang – Principal, CRA, Boston – has 
interviewed Professor Huang Yong – University of International Business & Economics School 
of Law, Beijing. They will speak in the panel: “Mergers: Thinking Locally and Globally.”  Other 
panel speakers include: George Cary – Cleary Gottlieb – and Alessandro Octaviani – formerly, 
CADE; University of São Paulo School of Law.  Professor Daniel Rubinfeld (NYU) will moderate 
the panel.

 IT SEEMS THAT THE LEGISLATION PRIORITY  
OF CHINA’S MERGER REVIEW BEGINS TO CHANGE, 
FROM ESTABLISHING NECESSARY NEW SYSTEMS  
TO PERFECTING CURRENT SYSTEMS”

HUANG YONG ELIZABETH XIAO-RU WANG
> Concurrences Journal, Oct. 6, 2014



  ANTITRUST IN EMERGING AND DEVELOPING COUNTRIES 2014   25 

of the Guidance on Notification of Undertakings’ Concentration 
(“2014 Guidance”) replacing the old one from 2009.  In the 2014 
Guidance, MOFCOM defines, for the first time, the concept of 
“control,” which is deemed to be one of the most crucial concepts 
when identifying whether a concentration of undertakings happens, 
and also specifies and clarifies many other issues that are unclear 
in past practice.  In respect of the trend of law enforcement, there 
are two points that need to be mentioned. First, though not enough, 
the transparency of merger review enforcement is constantly 
enhancing.  The text of decisions imposing remedies by MOFCOM 
is becoming longer and so does their reasoning.  Also, after a 
decision is made that results in extensive attention, MOFCOM will 
usually hold a press conference.  For instance, on April 8, 2014, 
the same day the Microsoft/Nokia transaction was imposed with 
restrictive conditions, MOFCOM held an “Anti-Monopoly Work” 
press conference and DG Shang attended the press conference 
in person and made a speech.  Second, as stated in the following 
response, MOFCOM is taking more initiative in dealing with cases 
it believes may raise competition concerns.

Elizabeth Xiao-Ru Wang: We have seen a number of global 
mergers and acquisitions that were cleared without conditions 
in the US and EU, but the Ministry of Commerce of the People’s 
Republic of China (MOFCOM) imposed severe conditions (e.g., 
Microsoft /Nokia) and even blocked the deal (P3 alliance).  What 
are the main drivers for such differences in the outcomes for 
these cases? How important are non-competition factors, such 
as industrial policy or protection of Chinese companies, in the 
decision making process?

Huang Yong: Having reviewed more than 900 cases of 
notifications of mergers, MOFCOM has gained more experience 
and confidence confidential than 6 years ago in dealing with cases 
it believes may raise competition concerns.  Hence, after deliberate 
assessment, MOFCOM may take a more positive and proactive 
initiative attitude to make decisions.  Theoretically, a competition 
enforcement agency should not consider non-competition factors 
when making decisions.  As China is still in the process of social 
transition, it’s inevitable that industrial policies would exert some 
degree of influence on MOFCOM, especially the sensitive industrial 
policies related to national security.  However, MOFCOM is trying 
its best to be independent from those influences and perform its 
duty authorized by the AML.

Elizabeth Xiao-Ru Wang: Unlike most jurisdictions where 
structural remedies are the predominant tool for merger control, 
MOFCOM has used considerably more behavioral remedies so far.  
What do you think are the key explanations for such a difference?  
What is your view on the remedy known as “hold separate,” which 
seems to be quite unique from any other traditional merger remedies 
we have seen before in other countries?

Huang Yong: In my opinion, there are three main reasons why 
MOFCOM uses relatively more behavioral remedies.  Firstly, for 
some merger transactions, there is no appropriate candidate to 
conduct structural remedies, while it would be too strict to directly 
forbid the transactions.  Thus, taking behavioral remedies might be 
the golden mean.  Secondly, since the remedies are proposed by 
transaction parties at first, once the parties notice that MOFCOM 
is not willing to block transactions, they might tend to propose 
behavioral remedies for their transactions.  Thirdly, according to 
MOFCOM’s practice, after receiving notifications from merging 

undertakings, there will be a round of consultation with industrial 
regulators such as NDRC, MIIT, trade associations and so on.  The 
responses from them are mainly behavioral remedies, although 
MOFCOM will make the decision independently.  To some 
extent, “hold separate” remedies may be appropriate if structural 
remedies are not feasible due to lack of appropriate candidates, 
while comprehensive evaluations have been made on whether 
the remedies are likely to restore the competition as intended 
and whether the remedies might lead to inefficiency due to the 
high monitoring cost and decreasing synergy gains.  Otherwise, 
to block the merger transactions or to approve them without 
imposing conditions might be the better choice.  The evaluation 
of the remedies and the standard to lift the conditions is important 
regarding hold separate.  MOFCOM hasn’t lifted one case yet.  
We look forward to the criteria.

Elizabeth Xiao-Ru Wang: To what extent does economic 
analysis play a role in MOFCOM’s decision making? How often 
does MOFCOM use outside economists to provide support?  In 
your view, what are the greatest achievements and challenges in 
terms of economic analysis in merger review in China? 

Huang Yong: Economic analysis is increasingly playing an 
important role in MOFCOM’s decision making. In many cases, 
MOFCOM used Herfindahl-Hirschman Index (HHI) criteria to 
evaluate the market concentration rate.  In its Thermo Fisher 
Scientific/Life Technologies decision, as a breakthrough, MOFCOM 
not only used HHI criteria, to target 13 out of 59 products for 
closer scrutiny, but also used Margin-HHI regression and Upward 
Pricing Pressure (UPP) to estimate the potential price increase.  
There is no official statistic about this question.  But according 
to public resources, in many cases, economic experts from 
mainstream economic consulting companies are retained by 
MOFCOM as outside economists.  The greatest achievement in 
terms of economic analysis in merger review in China: it helps 
MOFCOM’s decision-making process to be more rational and to 
some extent reduces the agency’s unscrupulous.  The greatest 
challenge of economic analysis in China’s merger control is that, 
currently, only those economic analyses that provide supportive 
evidence to MOFCOM’s decision will be put into the decision 
announcement, and the more controversial the decisions are, the 
less the economic analysis appears. 
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George Cary: Prof. Rubinfeld, Your 
position as an economist teaching 
in the Law Schools at Berkeley and 
NYU is indicative of how thoroughly 
integrated US merger control is 
with economic analysis and with 
an economically based definition 
of anticompetitive effects.  Where 
are the Chinese authorities in 
adopting an economic framework 
for merger control? What can 
western practitioners—lawyers 
and economists—do to encourage 

adoption of an economic model of merger control?

Daniel Rubinfeld: My experience with MOFCOM suggests that 
China has made significant progress in development of its merger 
the enforcement agency.  However, further progress is needed in 
adding significant economic expertise.  Western practitioners have 
been offering assistance to MOFCOM with respect to antitrust 
economics and should continue to do so.  Perhaps equally as 
important is for MOFCOM to increase its reliance on the views 
of the talented Chinese industrial organization economists.  
Progress has been made and will presumably continue to be 
made through visible international conferences held in China and 
with the attendance of selected MOFCOM staff. 

George Cary: After several iterations of the US DOJ/FTC Merger 
Guidelines, it is now firmly established that consideration of 
merger specific efficiencies is intrinsic to assessing whether the 
impact of a merger on consumers will be pro or anticompetitive.  
In this era of global merger control, what is your view of how 
national antitrust enforcers are to consider efficiencies that may 
disproportionately benefit consumers in other parts of the world 
in determining whether to block a merger? To what extent should 
a national enforcement agency take into account the decisions 
of heir counterparts in other countries designed to remedy a 
merger’s competitive impact while permitting the transaction 

to go forward so as to allow the realization of efficiencies in 
designing its own remedies?

Daniel Rubinfeld: My understanding of the US Clayton Act is that 
the focus is on the effect of proposed mergers on US consumers.  
I also believe that similar statutes apply outside the United States.  
While formally, these external effects should not be counted, if 
global efficiency is to be achieved it is vital that external efficiencies 
be reflected to the extent possible within the confines of the law.  
I suggest, therefore, when there are substantial external benefits 
that agencies look towards workable fixes rather than the complete 
blockage of mergers.  Moreover, informal discussions and/or 
meetings among affected agencies should help all interested parties 
to see the long run benefits that flow from internalizes external 
benefits to the extent allowable under the law.    

George Cary: As a former Deputy Assistant Attorney General, 
what are your views about the proper role for the US antitrust 
agencies in advocating to its foreign counterparts, (particularly the 
newer agencies such as MOFCOM), for appropriate enforcement 
standards? Given the importance of efficiency generating mergers to 
the US economy, is your view the same with respect to advocating 
for a particular outcome in a specific transaction?

Daniel Rubinfeld: It is important for the US agencies to assist foreign 
agencies in developing their merger expertise generally.  Both the FTC 
and the Antitrust Division of DOJ have been active over the past several 
decades in doing just this. Furthermore, while there is much work to be 
done, both the OECD and more recently, the International Competition 
Network have played a significant role in moving the multitude of 
enforcement agencies towards a more common set of enforcement 
standards.  While (to my knowledge) it has been relatively rare for the 
US to advocate foreign enforcement authorities with respect to specific 
transaction outcomes (beyond cooperating in the evaluation of mergers 
with overlapping jurisdiction), such intervention can be appropriate, 
especially in cases where actual or perceived domestic interests are 
believed to be driving an enforcement result. It is in the interests of all 
enforcement authorities to move global enforcement towards economic 
efficiency and to avoid competition becoming a “race to the bottom. 

The Antitrust in Emerging and Developing Country conference will be held on October 24, 2014 
at New York University, School of Law. George Cary – Partner Cleary Gottlieb Steen & Hamilton, 
Washington, DC– has interviewed Professor Daniel Rubinfeld who will moderate the panel: 
“Mergers: Thinking Locally and Globally.”  Other panel speakers include: Huang Yong – University 
of International Business & Economics School of Law – Alessandro Octaviani – Brazilian 
Administrative Council for Economic Defense – and Elizabeth Wang – CRA

 IT IS IN THE INTERESTS OF ALL ENFORCEMENT 
AUTHORITIES TO MOVE GLOBAL ENFORCEMENT 
TOWARDS ECONOMIC EFFICIENCY AND TO AVOID 
COMPETITION BECOMING A “RACE TO THE BOTTOM”

DANIEL RUBINFELD  GEORGE CARY
> Concurrences Journal, 8 August 2014
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Clara Ingen-Housz: New authori-
ties often need to enforce the laws 
while a comprehensive procedural 
framework is not yet in place.  This 
generates a lot of uncertainty and 
results in a potential lack of trust. 
What are the implications for the 
enforcement approach of new 
authorities?

Simon Roberts: New authorities 
clearly need to spend considerable 
time in advocacy work explaining 

the competition regime to business.  However, in the absence of 
credible enforcement, business is not likely to pay attention to the 
new rules.  By setting out its priorities and a road map a new authority 
can influence expectations and identify what will be focused on first.  
Trying to do everything at the outset inevitably means relying on 
external experts and little practical recognition of the particular issues 
in the country in question.  By comparison, moving step-by-step 
means the development of procedures can be sequenced with the 
enforcement agenda so that the rules can take into account the 
actual problems of enforcement and decision-making.

Clara Ingen-Housz: If industrial policy objectives are embedded 
in the competition law regimes in certain emerging regimes, (i) is it 
justified and should it be challenged, and (ii) how can these goals 
be better articulated and communicated?

Simon Roberts: It is natural that economic development objectives 
be incorporated in the objectives of competition regimes in 
developing countries.  The nature and intensity of competition is 
central to the health of an economy and its characteristics—such 
as to what extent innovation, effort and creativity are rewarded as 
opposed to incumbency.  And, a competition law regime cannot 
float in space removed from the hard economic policy choices, nor 
ignore the economic history of the country in question.  The debate 
about industrial policy is confused by lack of clarity as to what is 

meant by it. Critics cast industrial policy as arbitrary interventions to 
support powerful elite interests which distort the economy.  On the 
other hand, recognizing that market failures, such as information 
asymmetries which have far-reaching implications for investment 
and skills development, are intrinsic features of a market economy 
means industrial policies to support the development of productive 
capabilities have an important role to play.  Such policies are also 
important to ensure effective competitive rivalry as the market failures 
also imply barriers to entry.  Appropriate industrial policy can thus be 
understood as complementary to a competition law regime which 
recognizes the importance of active rivalry in a dynamic economy.    

Clara Ingen-Housz: Cartel investigations nowadays spread from 
jurisdiction to jurisdiction, in part due to increased communication 
between authorities.  This has changed the landscape of regulatory 
risks for global businesses. How can this be better coordinated 
and how can businesses better manage this new kind of risk?

Simon Roberts: I believe that the main reason for the increased 
international scope of cartel investigations is that competition 
enforcement is slowly catching up with the international nature 
of coordination, given the predominance of transnational 
corporations in many products and services in the globalized 
economy.  Cooperation is still relatively patchy and occurs only 
on major global cartels and between well-established authorities.  
The International Competition Network has been a crucial part of 
furthering cooperation and working towards greater consistency 
in cartel enforcement. However, there is a great danger in 
transplanting competition law without due regard to the level 
of institutional development of countries. This is evident in the 
push for criminalization of cartel conduct.  Further improvements 
in coordination will depend on deepening and broadening 
cooperation and on the maturing of competition regimes in 
developing countries.  This includes institutional arrangements 
at a regional level. 

The Antitrust in Emerging and Developing Country conference will be held on October 24, 2014 
at New York University, School of Law. Clara Ingen-Housz – Partner, Linklaters, Hong Kong/
Singapore – has interviewed Professor Simon Roberts – University of Johannesburg. They will 
speak in the panel: “Cartels and other concerted practices: proof, evidence, presumptions, 
enforcement.”  Other panel speakers include: Percival Billimoria – AZB & Partners, Mark 
Gidley – White & Case, and Agustin Ros – NERA.  Frédéric Jenny will moderate the panel.

 THERE’S A GREAT DANGER IN TRANSPLANTING 
COMPETITION LAW WITHOUT DUE REGARD TO THE 
LEVEL OF INSTITUTIONAL DEVELOPMENT  
OF COUNTRIES”

SIMON ROBERTS CLARA INGEN-HOUSZ
> Concurrences Journal, 14 August 2014
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SPEAKERS 

The Concurrences seminar at NYU must 
rank for me as among the very best 
conferences dealing with competition 
policy and law I have attended.  Not only 
did I feel privileged to engage with leaders 
in the fi eld but the breadth of jurisdiction 
and range of topic was remarkable a truly 
cosmopolitan engagement with the fi eld.”

DENNIS DAVIS
Judge President, Competition Appeal Court South 
Africa, Cape Town

As conference moderators, Harry First 
and Eleanor Fox were excellent.  They 
encouraged speakers to think outside the 
box and not to fear being provocative.  
The result was a tantalizing discussion 
of antitrust in emerging markets that was 
both unique and highly stimulating for me 
and I think a lot of people who were present.  
I would encourage NYU and Concurrences 
to run this event annually and to maintain the 
spirit of openness and transparency which 
prevailed at the NYU event.”

FRANK FINE 
Executive Director, China Institute of International 
Antitrust and Investment, Beijing

I can hardly recall a conference that in a 
short span of a day was able to succinctly 
cover critical issues currently preoccupying 
anti-trust authorities of emerging market 
economies. The blend of academia, 
law fi rms and regulatory authorities saw 
emergence of diverse perspectives on 
possible monopolization and dominance 
under globalization setting the agenda for 
further discussions not only for anti-trust 
authorities of emerging market economies 
but for matured authorities too.”

GEETA GOURI 
Former Commissioner, Competition Commission 
of India (CCI), New Delhi

The Concurrences Conference on Antitrust 
in Emerging and Developing Countries was 
a major innovation on the New York legal 
scene and a great success.  It attracted a lot 
of attention from academics and practitioners 
throughout the world.  The carefully chosen 
faculty of competition authority representa-
tives from developing countries, academics 
and lawyers tackled with sensitivity and 
clarity the complex issues arising from the 
similarities and differences between laws 
law enforcement systems in developed and 
developing countries. One can only hope that, 
in the future, more conferences on this topic 
will take place in New York.”

FREDERIC JENNY 
Chairman, OECD, Paris

The NYU-Concurrences conference 
provided speakers, practitioners and various 
other participants an excellent venue 
to discuss and exchange ideas on a range 
of issues and challenges being confronted 
in the fi eld of competition law and policy—
not just in developing and emerging market 
economies but also advance industrial juris-
dictions as well. Aside from the substance 
of the presentations and discussions, the 
conference brought together and provided 
an opportunity to re-new old and forge new 
links and professional connections with 
different experts from around the world.  
I look forward to future events organized 
by Concurrences.”

R. SHYAM KEMANI
Principal, MiCRA, Washington, DC

TESTIMONIALS
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This conference brought speakers 
from around the world with wide 
expertise in competition law to discuss 
issues of considerable importance to 
improving people’s lives in developing 
and transition economies.  Probably 
one of the best conferences I have 
attended in terms of the diversity of 
topics covered in depth in such a short 
time.  Very professionally organised 
and run, a pleasure to attend.”

R. IAN MCEWIN 
Khazanah Nasional Chair of the University 
of Malaya Malaysian Centre of Regulatory 
Studies (UMCoRS), Bangkok

An excellent conference: very 
well organized, with a high level 
discussion, plurality of visions 
(different professional and academic 
backgrounds and different national 
and political perspectives) and 
encouraging institutional imagination.” 

ALESSANDRO OCTAVIANI  
Former Commissioner CADE; Professor,  
University of São Paulo 

It was a real pleasure for me to take 
part in this conference. A perfect 
organisation combined with a very 
friendly atmosphere.  Listening 
to the experiences of colleagues 
from emerging economies was both 
informative and stimulating.”

BLANCA RODRIGUEZ GALINDO
Head of International Relations Unit, European 
Commission, DG COMP, Brussels

Terrific conversation packed with 
unique and complementary insights 
from leading experts in the field— 
I hope this conversation in brought to 
New York every year.” 

ANU BRADFORD
Professor, Columbia Law School, New York

I congratulate the Concurrences/NYU 
Conference on antitrust in emerging 
markets.  It was the best of the many 
I have attended.  The panelists and 
speakers had in-depth experience 
with actions of many agencies  
of the 100 countries that have adopted 
competition laws in the past 25 years.  
They used their experience and expertise 
to explore the meaning of each other’s 
comments and comments from the 
floor.  As a result, the conference was  
a learning experience for all, rather than 
a series discrete reports on developments 
in different countries.”

KENNETH M. DAVIDSON
Senior Fellow, American Antitrust Institute, 
Washington, DC

This Conference was a very well 
organized and highly topical event.”

YOSHIO OHARA
Former Chairman, Competition Law Committee, 
Japan Federation of Bar Association, Tokyo

Wonderful conference at the cross 
roads of competition law in developing 
and developed jurisdictions, with all the 
right speakers and topics that will require 
further attention in the coming years.”

LUC PEEPERKORN
Policy Analyst, European Commission, DG COMP, 

Brussels; Visiting Professor, NYU School of Law
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It was a pleasure to attend the 
Concurrences NYU Conference on 
Antitrust in Emerging and Developing 
Countries.  The well-organized panels 
and discussion offered insights into 
the evolution of competition law in 
countries that are new to antitrust 
enforcement and what drives their 
decision-making.”

FRANKLIN RUBINSTEIN
Partner, Wilson Sonsini Goodrich & Rosati, 
Washington, DC

Challenges for competition authorities, 
judges and practitioners in developing 
countries are myriad.  Once more, 
Concurrences’ Antitrust in Emerging 
and Developing Countries managed 
to get high level speakers from various 
jurisdictions around the globe and 
delivered a top level conference at NYU, 
where we had the invaluable chance 
of sharing a whole day of productive 
discussion and analysis.”

PABLO TREVISAN
Partner, Estudio Trevisán, Buenos Aires

A conference giving a unique 
comparative perspective on the actual 
trends impacting competition lawyers 
across the globe.  The panelists mix 
including regulators, academics and 
private practitioners was really effective.”

JULIEN VALLIORGUES
Assistant General Counsel and Managing 
Attorney, Association of Corporate Counsel, 
Washington, DC

SPONSORS

It was a pleasure to share my thoughts 
about current developments under the 
China Anti-Monopoly Law and to have 
the opportunity to exchange views 
with a rare assemblage of expert 
academics, officials and practitioners.  
The conference was run flawlessly 
by Eleanor Fox, Harry First, and their 
marvelous supporters at NYU.”

STEVE HARRIS
Partner, Winston & Strawn, Washington, DC

It was a high level and very well 
organized conference.  What’s more,  
it was an excellent opportunity to 
exchange new ideas about topical 
antitrust matters with a great multinational 
roster of speakers and attendees.”

ANDRÉ MARQUES GILBERTO
Partner, Chaves, Gelman, Machado, Gilberto 
e Barboza Sociedade de Advogados, São Paulo

I had a wonderful experience at 
the Emerging Markets Conference 
this year. It was so well organized 
and touched on such current and 
relevant issues facing practitioners 
and academics.  I was particularly 
impressed by the audience, who 
added tremendously to the dialogue 
by sharing their experiences.”

GEORGE PAUL
Partner, White & Case, Washington, DC

The conference was an educating 
and intellectually stimulating exchange 
that covered antitrust law, policy 
and practice.  The panel topics 
were well chosen and the discussions 
focused on multijurisdictional issues 
from interesting angles.  The organization 
was also flawless.”

MARIANA TAVARES DE ARAUJO
Partner, Levy & Salomão Advogados, Rio de Janeiro

I appreciated the opportunity to 
discuss the unique aspects of China’s 
merger review from an economist’s 
perspective and found the conference 
content informative and thought 
provoking.”

ELIZABETH XIAO-RU WANG
Principal, Charles River Associates, Boston
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